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PETITION FOR APPEAL. 
To the Honorable Justices of the Supreme Oou.1·t of A:ppea~.s 
of Virginia.: · 
The petitioners, R. L .. }lassie and W. A. 1Vliller, respect-
fully show that they are aggrieved by the final decree of the 
Circuit Court of Rappahannock County, Virginia, entered 
on the 17th day of May, 1938, in the chancery case known by 
the short style of L. H. Dudley, Executor of the will of East-
ham Dearing, deceased v. Grimsley Dearing and others .. 
Your petitioners pray that an appeal may be allowed them: 
against L. H. Dudley, Executor of the will of· Eastham Dear-
ing, deceased. A transcript of the record in the Circuit Court 
of Rappahannock County, Virginia, is filed herewith. 
F.A!CTS. 
Eastham Dearing, a prominent farmer in Rappahannock 
County, Virginia, residing at Washington, Rappahannock 
County, Virginia, died on August 6; 1936, testate and his will 
bearing date on the 16th day of May, 1936, was duly probated 
. 
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by James M. Settle, Clerk of the Circuit Court of Rappahan-
nock County, Virginia, on the 15th day of August, 1936. 
- L. H. Dudley, Executor named in said \vill duly qualified 
as such executor on the 15th day of August, 1936, and en-
2* tP-red into bond *in thP. sum of $200,000.00. 
His estate real and personal amounted to approxi-
mately $200,000.00. 
L. H. Dudley, Executor, realizing the many complications, 
especially who would be the residuary legatees under the will, 
filed his bill of c01nplaiut and in addition to this by the fifth 
clause of said bill of con1plaint it is set forth as follows: 
''On April 4th, 19:36, the said Eastham Dearing granted to 
United States of American an option to purchase, for the 
price of Twenty-three Thousand, Two Hundred and Forty-
five ($23,245.00) Dollars his certain farm in Rappahannock 
County, Virginia, described as follows: 
''Hampton 1\fa~;isterial District, 453¥2 acres, more or less, 
per the land books, of Rappahannock County, adjoining the 
lands of 
"N. J. Frank ,Jones. 
''E. Chas. & Warner J\IIiller & W. 1\L Stuart. 
"S. Mrs. "\V. G. 'Vood, Carter land & Scroggins tract. 
''vV. J. Frank ,Jones. 
"including an in1provements and together with all rights, 
easements and appurtenances thereunto belonging.'' 
"The said option was accepted, in \Vriting, pursuant to its, 
terms, within two and one-half months from the date thereof, 
namely, on ,June 19th, 1936, copies of the option and accept-
ance :being a ttachcd hereto as Exhibits "B" and ''-C" re-
spectively and prayed to be read as a part hereof. Complain-
ant is advised and believes that he is without authority to 
convey the ·said land to the United .States of America and 
that it will be necessary for the court to authorize and direct 
a proper deed of conveyance.'' 
This is the only question submitted to the Court by the 
Bill of Complaint which is under consideration in this peti-
tioo. · 
R. L. J\IIassie who is now and has been for several years 
Commissioner of Revenue, Rappahannock County and W. A. 
Miller who is now Post Master for Washington, Rappahan-
nock County, Virg·inia, filed their claim for $1,134.75 for serv-
ices rendered Eastham Dearing during his lifetime before 
• 
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James Atl. Settle, Commissioner in Chancery on the 16th day 
~ of October, 1937, the said James lVI. *Settle being the 
3* Commissioner in Chancery, to whom this case was re-
ferred by a deere of the ;Circuit Court of Rappahannock 
County, entered on the 11th day of January, 1937. 
The deed for this said tract of land as described in para-
graph 5 of the bill of complaint was given by L. H. Dudley 
as Special Comnussioner to the United States of America on 
the 16th day of ~Tune, 1937, and was recorded t:p.e same day 
in DP.ed Book 40, Pages 421-422 of the records of the Clerk's 
Office in Rappahannock County, Virginia. . 
Payment of said claim was refused by L. H. Dudley, Execu-
tor and on the 3rd day of January, 1938, and subsequent days 
thereafter certain depositions in behalf of said claim· wer~ 
taken before J a1nes ~L Settle, Cmnmissioner in Chancery, 
of the Circuit Court of Rappahannock County, Virginia, which 
said depositions were duly recorded among said papers in 
this cause on the 2nd of February, 1938. The evidence in 
this case is not vohnninous and it is not deemed necessary in 
this petition nor in fact is it deemed proper to quote at length 
from this evidence but to sim.ply state what the evidence 
shows. 
It apvears that 1\Ir. Dearing in his lifetin1e, in the Spring 
of 1934 had a conversation with R. L. JVIassie with reference 
to the sale of his vroperty consisting of a farm of about 450 
acres situated near "\Vashington, in Rappahannock County, 
'Virg-inia to the Federal Government for the purpose of estab-
lishing· resettlement homes on said tract of land for persons 
being moved fron1 the Shenandoah Park area. The result 
of said conversation was that Dearing enlisted the aid and as-
sistance of R. L. 1\!Iassie to assist him in making sale of said 
property to the Federal Governrnent, Dearing being of 
4* advanced ;;'age and had no office, no phone and no auto-
mobile. It is admitted that neither ~{assie or ~Hiler had 
a real estat~ license and it is contended by the petitioners that 
they w0re not employed as real estate ag-ents but were em-
ployed to assist him, sho,ving· this farn1 to the various repre-
sentatives of the Governm·cnt (soil experts, planning experts 
as to its capabilities for such <;livision, etc.), in the sale of said 
property (Dearing being a retiring old gentleman and_ did 
not own a car and not wishing to be bothered with the many 
details of conducting· these details without assistance for op-
tions, inspectors and appraisers) and in pursuance of said 
request of Dearing they undertook to aid hin1 and did aid 
him ovP.r a pP.riod of years leading up to the consummation 
of the sale shortly after Dearing's death. 
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The first move in this matter was that Dearing gave the 
Government an o.ption on his farm and that the farm was 
either then sold or not sold at the option price to the Govern-
ment. In other words that was the ·time the place was sold or 
offered for sale. The services performed by Massie and :Miller 
were of a manual and clerical nature and in no·way could be 
construed as selling·, etc. Webster's International Dictionary 
defines "negotiate" as business transacted by someone who 
has authority to deal, while the evidence shows that Massie 
and Miller did not have this authority and therefore it could 
not be said that they negotiated or had any authority to ne-
g·otiate, sell, offer for sale or exchange said property as all of 
these things were done by Dearing himself. 
The services rendered by petitioners consisted of numerous 
conferences with employees in the various Federal Agencies, 
dealing with the subject matter, frequent trips to Government · 
Homestead offices in Luray by R. L. Massie and Dearing 
5* in the machine of *R. L. Massie, correspondence with the 
several Federal Agencies, telephone messsages, confer-
ences in the office of lVIassie with Dearing, several days in-
spection upon the property with the various employees of the 
Federal Government in investigating the same, taking gov-
ernment men to the farm in car of :JYiassie and walking over 
the farm with them. 
It is shown conclusively by the evidence that many days 
of time and considerable thought was given this matter by 
R. L. J\Iassie. It is further shown by the evidence that the 
amount of compensation for services rendered to be paid by 
Dearing was set by him at 5% of the sale price less tlie costs 
of conveyance of said property. · 
At no time durin~ these negotiations did the petitioners 
represent themselves to be· real estate agents, at no time hav-
ing no authority to price, sell. or offer for sale or exchange 
the property under consideration nor was the property listed 
with them as real estate agents, they were not employed as 
real estate agents but were employed to assist in the sale of 
the said p-roperty and to· perform services for the owner which 
due to his age he· did not desire to personally do and it is for 
these services resulting in a sale of said property your peti-
tioners filP.d their account with the executor. 
The evidence further clearly discloses the fact that DeaD-
ing relied upon R. L. J\ifassie and this statement is not based 
solely on the evidence of Massie but upon the evidence of 
Zirkle and other representatives of the Federal Government. 
They stated that on all occasion except one their negotiations 
with Dearing in Rappahannock County were had in the office 
of Massie and when said negotiations were held at the office 
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of the Government in Luray, J\:Iassie and Dearing were pres-
ent, and that Dearing consulted Jvlassie before signing, 
6* *any papers and submitted to J\iassie for advice all mat-
ters in connection with options, etc. 
On the 2nd of February, 1938, James 1\L Settle Commis-
sioner in Chancery filed his report holding in substance that 
there was an express verbal contra,ct between Nlassie and 
Dearing and allowed the clahn amounting to $1,134.75. · 
To this report L. H. Dudley, Executor filed five exceptions 
and R. L. lVIassie and vV. A. :Niiller filed an answer or replica-
tion to said exceptions stating four reasons for not sustain-
ing any of the exceptions. 
The Court in its decree entered on the 17th day of 1\{ay, 
1938, overruled exceptions to said report based upon the first, 
second, third, and fourth exceptions to said report, to which 
action L. H. Dudley, ex€cutor, excepted, it having previously 
been agreed by couns€1 with the approval of the Court that 
the report of James 1\tL Settle, Con1mi~_sioner, for the pur-
pose of arguing tho case should not be entitled to the weight 
ordinarily given to such cases. The 6th exception of the re-
port of L. H. Dudley was thereupon waived. 
The Court overruled all four points raised by the answer 
or replication by R .. L. l\Iassio and ,V. A. J\Hller and sustained 
the fifth exception of L. H. ·Dudley, Executor and it is from 
this decree that this appeal is sought. 
7* *DISCUSSION OF AUUTHORITIES. 
We will discuss this in tho order set in the answer or repli-
cation of R. L. 1\tfassie and "'\V. A. l\Hller. 
1. 
"R .. L. l\iassie and vV. A. J\ifiller are not required to obtain 
licenses as real estate brokers under Code Sec. 4359 (78). 
The facts of the case at bar are not sufficient to bring them 
within the provisions and requirements of this statute to be 
found in the Acts of Assembly of 1924, page 691. The evi-
dence and depositions fail to disclose that R,. L. lVIassie and 
W . . l\.. lVIiller at any time in their dealings with Dearing com-
mitted an act of 'buying or selling real estate of or for all-
other, or offering for another to btty, or sell or exchange real 
estate, or leasing, or renting, or offering to rent real estate 
* "" * '. Nor does the evidence disclose that they placed then1-
selves 'vithin words of the statute reading * * * 'negotiates 
the pu1·chase or sale or exchange of real estate.'' 
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A case almost directly in point is ·a case of M oorehottse 
v. Shepard and others, decided by the Supreme Court of :M:ichi-
gan to be found in 150 North vV estern, Page 112 and in the 
American and Eng·lish Annotated cases, Volume 1916E. 
The facts in this case 'vere as follows: A farmer, claims that 
the. defendants, also farmers and neighbors of plaintiff, de-
sired to Rell their farm and •said to him, each of them in sub-
stance, ''.If you can sell it I will pay you for it,'' ''I will pay 
• you and pay you WP.ll for selling the farm,'' that he under-
took to sell it. He claims further, that he found and pro-
duced a person who boug·ht the fann and paid for it the sum 
of $9,000.00 and that he should be paid as a Commission 
8* 5% of this (~sum. The declaration declared upon the 
common courts in ass~n1psit. The .. court said in this case. 
"ThP. issues werP. simple, were plainly for a jury, and, 
'vhile a considerable number of exceptions were taken and 
made the foundation for an assignment of errors, we think 
they are without rn-crit, and with a single exception, that they 
require no discussion. Plaintiff introduced testimony tend-
ing to prove the defendants' offer and his efforts pursuant 
thereto, known to defendants, to find a purchaser for the 
farm. That thP. fm·n1 was sold for $9,000 to a person pro-
duced by plaintiff is not disputed. As to the value of his 
services, plaintiff showed, over objection and exception, the 
usual commission charged and received by real estate agents 
and brokP.rs in Paw Paw, and the Court instructed the jury 
that if they reached the question of damag·es, they should, in 
determining· the mnount of them, 'be g·overned by the usual 
compensation to be paid in Pa'v Paw for services of this kind 
-Paw Paw and vicinity". Error is assigned upon this in-
struction. In this connection and a subject of assigned error, 
the court said : 
"It is no objection to plaintiff's right to recover that he 
has not regularly been in the business of real estate agent. 
Any person, no matter what his business, has the right to 
accept employment as agent .for another in the sale of real 
estate. If defendants in fact employed Mr. Morehouse as 
their agent in the matter claimed by him, they would be as 
much bound to pay him as if they made the same contract 
'vith a person whose only business was to act as a real estate 
agent.'' 
Again 
''The parties were farmers, neighbors as it were, and, ad-
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mitting the making of the contract in the language of the 
plaintiff, can it be said as a matter of law that the defendant 
meant more, or that the plaintiff expected more, than to be 
paid well for the time expended in producing a customer?" 
o 9* *.Again 
"We are of opinion that counsel for appellants is right in 
his contention to this extent: 'rhat upon the measpre of 
damages the question was : What 'vas· the fair value of the 
services rendered· by the plaintiff? In dete·rmining the fair 
value of the services, it was not error to consider what real 
estate men in the neighborhood customarily charged, but it 
was error to make the customary charge of real estate men 
the governing factor. It is not unusual for a neighbor to, 
perform for a neighbor, for hire, special services out of the 
line and scope of his usual employment. A woman will some-
times with skill. nurse her neighbor who is sick, or her neigh-
bor's child, with the mutual understanding that she shall be 
well paid for what she does. In such a case, the usual wages 
of a trained nurse ought not to be the measure of her pay, · 
for various obvious reasons. One of which is that the par-
ties did not contract with reference to any such standard of 
wages.'' 
In the case of Clark v. lllathe'J~y, decided by the Supreme 
Court of .Appeals of West Virginia, on October 12, 1937, and 
the rehearing denied December 2, 1937, reported in 193 South 
Eastern, Page 800, is another case in point and in line ,vith 
the contention of the petitioners the syllabus of this case by 
the court is as follows : 
"In the absence of a special contract, a broker claiming 
commission on the sale of property must show that he sold 
it or was the procuring cause of the sale. But by special con-
tract he can engage to do much less, upon condition that he 
shall be compensated in case of sale. If he so engages and 
he does what ·he agreed to do, and the sale is made, he is en-
titled to compensation.'' 
The facts in this case are that the plaintiff undertook to 
assist the owner in making a sale of his real estate and in fact 
is not as strong a case as the petitioners Massie and Miller 
have made out, yet the Court said that the plaintiff was 
10fic entitled to recover *although the plaintiff admitted she 
had sold real estate for herself and occasionally for 
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someone else and that she was not a licensed broker. The 
Court in its opinion said: · 
''Defendant's main defense before the trial court was that · 
plaintiff was not the procuring cause of the sale, and is there-
fore not legally entitled to recover. Plaintiff responds that , 
she did not propose to become the procuring cause of the 
sale or to aid in making the sale, but did propose merely to 
introd1:1ce a prospect; that she was to be paid $150.00 for that 
introduction if the prospect became a purchaser; and that 
the sale to lVIrs. Lilly was in effect a sale to lVIr. Lilly, plain-
tiff's prospect. Her contention is legally sound. In the ab--
sence of a special conb·act, a broker claiming a commission 
on the sale of property n1ust show that he sold it or was the 
procuring cause of the sale. 2 Am. Jr., subject Agency, 172 .. 
But by special contract, he can engage to do much less, up011 
condition that be shall be compensated in case of sale. If he 
so engag·es, and he does what he agreed to do, and the sale 
is made, he is entitled to compensation. ~Iechem on Agency 
, (2d Ed.), 2433; T1tjJee v. Saint, 147 Io,va 361, 126 N. W. 
373; Hugill v. ·TYeekley, 64 W. Va. 210, 213, 61 S. E. 360, 15 
L. R. A. (N. S.) 1262." 
The objr.ct behind the enactment of the real estate law iu 
Virginia as in all other states 'vas to prevent dishonest or 
incompetent people fron1 engaging in the real estate business 
as a business and from soliciting· real estate for sale and of-
fering· real estate for sale and consu1nn1ating sales. 
We earnestly contend that this was the evil sought to be 
remedied but that it was not contemplated two farmers could 
not enter into a private agreement for the mutual benefit of 
both with reference to real. estate without a real estate li-
cense as the facts disclosed was done by petitioners and the 
late Eastham Dearing. 
11 * *Construction placed upon this statute by the Circuit 
Court 'vas entirely foreign to the intent of the legisla-
ture in enacting said statute. 
One of the best settled principles of law is that where one 
performs services for another he is entitled to be colnpen-
sated for those services even though there 'vas no contract for 
compensation. The petitioners have proven a direct contract 
.for payment of the services rendered. This principle of la'v 
is very applicably expressed in the case of Can1:1Jbell against 
Howard, 1RR Virginia, Page 19. In the opinion stated on 
page 49 the following principle of law: 
"As said in Sedgwick on Damages (9th Ed.), sections 649· 
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and 650: 'For property transferred or services rendered 
by and to another, the law implies a promise to pay what the 
thing or the property is worth. The party th€n recovers, to 
use technical lang·uage, on a q1tantu1n nwn.t.it or a quantu1n 
valeba.t: and the measure of damag·es becomes a question of 
evidence as to the value of the property or services. When 
recovery is had on a qu,ant1.tlm 1nentit for services rendered 
to or benefit conferred upon the defendant at his request, 
the measure of compensation is the value of the work done, 
not the benefit derived by the defendant from it; the same 
is true 'vhere the services or benefit are accepted by the de-
fendant, though not originally rendered at his request. If 
the plaintiff has rendered services the measure of recovery 
is the value of the services, not of the product of the serv-
ices.'' (Italics supplied.) 
''Again, h1 section 664 of the san1e valuable work, this is 
said: 'If a servant fully perfonr1s his contract, but the con-
tract allows him no dAfinite compensation, he is allowed to 
recover on a q~tant1t1n nwruit the value of the s€rvices per-
formed, without regard to the amount of benefit which ·the 
principal, or master, received from them." 
To the samP--effect is the case of Haynes Che1nical Corpora-
tion v. Staples and Staples, Incorporated, 133 Virginia, Page 
82 wherein the Court said on page 88: 
12>1:' *' '"\V11ere one renders services for another at the 
latter's request, thfl law, in the absence of, an express 
agreetuent, implies a promise to pay what those services are 
reasonably ·worth, unless it can be inferred from the circum-
stancfls that those services 'vere to be rendered without com-
pensation. Bri_q_qs v. Barnett, 108 Va. 404, 61 S. E. 79-7." 
Again page 89 : 
''A. person cannot request another to pay out money, or· 
perform services for him, upon his agreement to render cer-
tain services for that person, and then, after the money is 
})aid, or the services performed, refuse to keep his agTeement 
and escape liability for the amount of money or labor so 
expended at his request.'' 
It 'vill no doubt be contended by L. H. Dudley, Executor 
that ev-en if there was a. valid contract it is void and not en-
forceable. This is not the law as to contracts such as those 
under discussion, for as was said in the case of W atter and 
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Martin v. Horne Corp., 136 Virginia 114, wherein the sale of 
securities under the Blue Sky Law was the -issue: 
''There are excP.ptions to this g·eneral rule, based upon a 
supposed intent of the legislature. ·The courts should always 
look to the language of the statute, the subject matter, the 
wrong it seeks to prevent and the purpose to be accomplished 
in its enactment: and if from these it is manifest that it was 
not .intended to rP.I1der the act in contravention of the statute 
void, the courts will so hold. Pangborn v. Westlake, supra.; 
Harris v. Run.nels, 12 How. 79, 13 L. Ed. 901. 
In Nie1neyer v. fVri_qht, 75 Va. 244, 40 Am. Rep. 720, it is 
said: "But it does not follo·w that the unlawfulness of the 
act was meant by the legislature to avoid, a contract made in 
contravention of it. "VVhen thP. statute is silent, and contains 
nothing from which the contrary can be properly inferred, a 
contract in contravention of it is void." 
13* *"The intent of the legislature, as disclosed by the 
act must govern. When tested by this rule, we are 
driven to the conclusion that the Virginia Blue Sky Law shows 
legislative intent not to make void and ·unenforceable con-
tracts entered into in violation of the provisions thereof. The 
act, as appears fro1n its title was enacted to prevent unfair-
ness, imposition and fraud in the sale or disposition of cer-
tain securities by requiring an inspection and regulation of 
the busines of those P.ngaged in or intending to engage in the 
sale of such securities.' 
.Again 
''In the event of the failure of any promoter to comply with 
any order which the Commission is authorized by this order 
to make, then it shall be unlawful for such security to be sold 
until such order is con1plied with or set aside as herein pro-
vided.'' 
"It is manifest that the legislature enacted the statute in 
the public interest and that to declare contracts made in vio-
lation of its provisions unenforceable and void would be an 
additional means of compelling the observance of the law. 
But we cannot so hold if the act negatives the intention that 
such contract should be construed. A consideration of the 
entire statute convinces us that the real purpose of the act 
was to give the Co1nmission the power to regulate the sale 
of certain securities and to require the promoters of such 
securities to honestly apply the proceeds of sale thereof, 
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as far as may be necessary to prevent unfairness, imposition 
and fraud.'' 
A very recent case styled Frankell v. Allied Mills, Inc. 
d.ecidP-d by the Appellate Court of Illinois on the 15th of Sep-
. tember, 19R7, and in which a rehearing was denied on the · 
28th of December, 1937, held that even though a broker li-
censed in Illinois and with no license in the State of New 
York could recovP.r on a contract made in New York, regard-
less of whether he had a license in New York, although the 
New York statute was somewhat similar to the Virginia 
statute· and barred a recovery unless the person seeking re- . 
covery was a duly licensed real estate broker or real estate 
salesman on the day when the alleged case of action arose. 
14 * *"As we have already indicated in this opinion, the 
plaintiff was a licensed real estate broker doing busi-
ness in lllinois. The contract which resulted in the claim 
illow before this court had its inception in Illinois when plain-
tiff learned from Mr. lVIiller, a n1ember of the broad of direc-
tors and attorney for the defendant, that the property was 
for sale. When the question of sale was discussed by the 
plaintiff with 1\f. Atwood, the president of the defendants' . 
company, it is evident that this transaction between the p1ain- ' 
tiff and the defendant was for the purpose of carrying out 
the sug·gestion of the plaintiff to 1\rfr. Atwood regarding the 
sale of the property, and it is wholly in1material whether 
the plaintiff was licensed to do business in the State of N e'v 
·York.'' 
The question of the right to recover under a contract void 
in law was a mattP-r discussed at length in the case of M'Cro-
'Well a.qain,st B~u·son. 79 Virg·inia, Page 260. The pertinent 
part of this dP.cision is found on page 302, 303, 304. · · 
"Now on the merits how stands the case? The form of ac-
tion is assumpsit. and issue was joined on the plea of non-
assumpsit. ThP. contract reduced to writing, but not signed, 
went. without objection in evidence' to the jury. In the argu-
ment before the jury, counsel for the defense for the fi·rst 
time took the position that the contract was a contract for the 
salP. of real estate, and must be in writing, signed by the party 
to be charged thereby, &c. In other words, it was in the court 
belo,v, and is here insistP.d that the contract sued on being for 
the Hale of land, ai1d not in writing and signed, never had any 
leg·al existence. 
''If the plaintiff's suit had been a suit to enforce the con-
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tract in question, then the objection taken would certainly 
be good, at least in a suit at law, and in equity too, unless 
the contract had been so far executed as to take it out of the 
statute of frauds. 
"It is undeniably true, as contended by counsel for the 
defendant in error, 'if any legal or equitable O\Vnership, how-
ever slight, in anything which, either at common la\\1 or in 
equity, is deen1ed real estate, is the subject of the contract, or 
intended to pass by it, the statute requires it to be in writ-
ing·.' It is also true that where *there is an entire con-
15* sideration for the defendant's prmnise, n1ade up of sev-
eral particulars, and one of these consists of an agTee-
ment by the defendant, which the statute of fraud requires to 
be in writing. and which, for want of such writing is void, 
the ·whole consideration is void, and the promise cannot be 
supported: 1 Chitty on contracts, 68, 412, 413, 420. 
"In support of his contention, counsel for the defendant 
in error refers to a number of cases, among· them II owarcf. 
v. Brower, R7 Ohio St. 402; Van Alstine v. iH1i1nple, 5 Cowen 
102; and Crabill v . ... ~1arsh, 38 Ohio S. R. 331. In each of these 
cases the suit \Vas to enforce the contract. Here, however, 
the contract assailed, as ·within the statute of frauds, is not 
sought to be enforced, but is a matter collateral to the matter 
in suit. HerP. the plaintiff in error agreed to build two houses 
for the defP.ndant in error, for which the latter agTeed to-
pay the former $1,600 in goods, in land, and in n1oney. The 
plaintiff in error made extensive and expensive outlay in 
order to comply on his part, but the defendant in error re-
fused to pP.rn1it him to perform the contract on his part, 
thoug·h he \Vas \villing and ready to do so according to the 
agreement. By this means the plaintiff in error says he is 
damaged. and asks to be con1pensated for the injury sus-
tained. Can it be possible that the defendant in error can 
shirk his responsibility by saying- he prmnised to pay for 
the w·ork when done, partly in real estate, and the promise 
not being· in writing he is sheltered by the statute of frauds; 
can disappoint and damag·e the other party at will and employ 
another to do hiR workf If so, then it is a most glaring in-
stance of right without a remedy, a wrong clone by one with-
out the possibility of redress for the party injured. Such is 
not the la\v. 
''This case can scarcely, if at all, be distinguished from 
the common case of one person undertaking· to do work for 
another at an agreed price, in money, with the privilege to 
the party for whom the work is to be done to pay in some-
thing other than money. There was nothing; immoral, noth-
ing illeg·al in the agr~ment of the plaintiff in error, to re-
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ceive for his work and 1na.terials payment in part in real es-
tate. Had the plaintiff in error been permitted to go on and 
do the work, as he was ready and willing· and offered to do, 
surely, though he might not have been able to enforce the 
contract at la,v, the law 'vould imply a contract to pay him 
for his work. In 1 Chitty on Contract, 421, it is said: 'So, 
if a party fell and ren1ove timber, or take away a growing 
crop, under a void parol contract, he becomes liable, on a 
new implied contract as for goods sold, although he could not 
have been sued on the original eon tract.' '' 
The above decision might be applicably applied to the in-
stant case with great force. 
16* *The other three assignments in the answer are : 
2. 
That Chapter 461, the above 1nentioned Act of the Assem-
bly of 1024, violates section 52 of the Constitution of Vir-
ginia and is, for that reason unconstitutional. 
3. 
Denial of ~lassie and lVIiller the right to recover compensa-
tion under their contract with Dearing by invoking· the pro-
visions of the said Statute, constitutes an hnpairment of the 
Oblig·ation of Contract and therefore a violation of the United 
States Constitution, Article 1, Section 10. 
4. 
Denial of 1\fassie 's and iVIiller 's right to recover compensa-
tion under the contract with Dearing, by invoking the pro-
visions of said Real Estate Broker's 'Statute, constitutes a 
violation of the 14th mnendment to the Oonstitution of the 
United States, and for that reason is unconstitutional. 
Acts of Assen1bly, 1924, Chapter 461, page 691, is the origi-
nal act of legislature and with some slight atnendments is the 
act in effect at this tune. 
The Con!3titution of the State of Virginia, Section 52, pro-
vides as follows: 
''No law shall embrace more than ono object which shall 
be expressP.d in its title; nor shall any law be revived or 
amended with referenco to its title; but the act revived _or 
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the section amended shall be re-enacted and published at 
length.'' 
17* *The title to the act reads as follows: 
"An Act to define, regulate, and license real estate brokers 
and real estate salesmen; to create a State real estate com-
mission; and to provide a penalty for a violation of the pro-
visions hereof.'' 
A. close reading· of section 52 of the Constitution and Title 
to the Act of 1924, shows conclusively that the legislature 
never intended this act to include or embrace a situation such 
as petitioners present nor was ·said act broad enough to in-
clude contracts such as the contract set out by petitioners. 
If the legislature had intended to pr~vent a recovery un-
der the state of facts as presented by petitioners then the title 
and the act should have expressly so provided. This act does 
not expressly provide for cases of this character or embrace 
t~em within its meaning nor does said act preclude a recovery 
of compensation under a contract entered into under said con-
ditions as contract between petitioners and Eastham Dear-
ing, deceased. 
Assuming for the purpose of argun1ent that the legislature 
did intend to prevent a recovery of compensation upon such 
a state of facts as shown bv this record then said act is un-
constitutional and violates .Article 1, Section 10, in the United 
States Constitution and is in violation of the 14th amendment 
of the Constitution of the United States. · 
A brief sumn1ary of the facts in this case discloses that 
1V. A. ~Iille1', one of the petitioners, informed R. L. ~lassie, 
the other petitioner, that the Government was looking for are-
settlement farm in R.appahannock County; that the farn1 
18* of Eastha1n Dearing· due to *location and size, appear-
ing to be a suitable place, petitioner R. L. Massie sug-
gested to Eastham Dearing to offer his farm for sale; that 
Dearing thereupon asked Massie to assist him (Dearing),. in 
disposing· of the property to the Federal Government; that 
Dearing kne'v lVIassie was not a real estate agent and did 
not employ him to perform the services of a real estate agent 
or broker; that J\fassie had no authority from Dearing to 
make said sale as ag·ent; that the employment of Massie was 
for the purpose of assisting Dearing in his negotiations and 
in execution of all options and agi'eements that were sig·ned 
by Dearing·; that the compensation to be paid to Massie was 
set by Dearing; that Massie performed the services for which 
he was en1ployed; that this was special employment for one 
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particular occasion and therefore does not come under the 
law of the rP.al estate statute invoked and relied upon by L. 
H. Dudley, Executor of Eastham Dearing, deceased. 
Petitioners therefore pray that an appeal. may be allowed 
and. that the errors of the Circuit Court of Rappahannock 
County enumerated in the foregoing assignments may be 
corrected. · 
Respectfully s u bn1i tted, 
RICHARDS & RICHARDS, 
Attorneys for Appellants. 
STATEMENTS. 
1. Counsel for petitioners desires to state orally the rea-
sons for reviewing the decision complained of. 
2. Appellants adopt this petition as their opening brief. · 
3. The undersigned counsel, practicing in the Supreme 
19* Court *of Appeals of Virginia certify that in their opin-
ion it is proper that the decision complained of should be 
revie,ved by said Court. 
4. And they- aver that on September 3rd, 1938, copies of 
the foreg·oing petition were delivered· to opposing counsel in 
tbP. court below as follows : 
To John I{. Hutton, Esq., counsel for L. H. Dudley, Execu-
tor of Eastham Dearing, deceased, and R. A. lVIcintyre, Esq., 
counsel for certain of the heirs. 
Received Sept. 6, 1938. 
J. DONALD RICI-IARDS, 
PAUL C. RICHARDS, JR., 
C. W. CARTER, 
WALTER H. ROBERTSON. 
1\1:. B. WATTS, Clerk. 
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RECORD 
VIRGINIA: 
In the Circuit ·Court of Rappahannock County: 
L. H. Dudley, Executor of the will of Eastham Dearing, de-
ceased, Complainant, 
1J. IN CHANCERY 
Grimsley Dearing, Annie ~I. Dearing, James A. Dearing, 
Eug·enia P. Dearing, Alfred E. Dearing·, Eva D. Callaway, 
Perino 1\ti. Dearing, Frances D. Hay, Eugenia Cox, Williarn 
A. Dearing, Janie Dearing Lewin, Robert A. Dearing, 
Robert Scott Dearing, Ella Pace, Delha Goodwin, Eliza-
beth E. Brown. Eugenia E. Dudley, H. G. Eastham, J. C. 
Eastham, LAe T. Eastham, Arthur Eastham, Mary E. An-
derson, Ella Eastham Jones, Luther B. Eastham, Clarence 
Eastham, ~fabel Eastham, 1\Iarguerite Eastham Thomason, 
Byrd E. Wootters, Duncan D. Eastham, Luther Eastham, 
Edward B. Jones, ~L Norine Jones, H. LaDelle Jones, J. B. 
Jones • .T r., Alston M. ,Jones. Adelaide D. Fyler, Fannie B. 
Daniel, Clarence Daniel, Jennie D. Slaug·hter, E. vV. Brown, 
Carson Anderson, :Charles Anderson and all par=ties un-
known, Defendants. 
BILL. 
T<? Honorable J. R. H. Alexander, Judge of said Court: 
Your complainant, L. H. Dudley, Executor of the 'vill of 
Eastham Dearing, deceased, respectfully represents to tho 
court as follows: 
1. On the 15th day of August, 1936, your complainant duly 
qualified as Executor under the \viii of Eastham Dearing, de-
ceased, in the Clerk's Office of this Court, on '\Vhich said day 
the will of said Eastharn Dearing, executed in duplicate, was 
duly probated in said Clerk's Office, certified copy of said 
'vill being· attached hereto as ''Exhibit A", and made a part 
hereof. Testator resided in said County and died therein on 
the 6th day of Aug·ust, 1936. 
2. Under the provisions of said 'vill, after certain bequests, 
namely, to Elizabeth Eastham Brown, $15,000.00 and the per:-
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sonal property in her residence ; to Eugenia Dudley, $10,-
000.00; to Dr. E. W. Brown, $5,000.00; to Carson Anderson, 
$5,000.00 and to Charles Anderson, $1,000.00, the remainder 
of the estate is ''to be distributed among- 1ny relations in such 
manner as provided· by law''. 
page 2 ~ Complainant entertains doubt in the matter of the 
proper construction of the 'vill particularly with 
respect to the proper distribution a1nong- residuary legatees, 
of which there are, as co1nplainant is advised and believes, 
thirty-nine or more, the said legatees being the persons who 
would be distributees of the testator under the statutes of 
Descent and Distribution if he had died intestate. 
3. Tht:} said testator, who was unmarried, left no children 
or their descendants; neither father nor mother, nor brothers 
nor sisters nor the descendants of any; nor did he leave either 
g-randfather or grandn1other, but did leave descendants of 
both paternal and maternal uncles and aunts, all of said 
uncles and aunts having died before the testator. Your com-
plainant is advised and believes that these descendants are 
as follows: 
Paternal l{indred. 
(1) Children of James Dearing-, an uncle. 
Grin1sley Dearing, Huntly, Virginia. 
Annie 1\II. Dearing, Huntly, Virginia.. 
James A. Dearing·, Washington, D. ·C. 
( 2) Children of John Dearing, an uncle. 
Eugenia P. Dearing, Covingtoi1, Georgia. 
Alfred E. Dearing, 1\f.anchester, Tennessee. 
Eva D. Calla,vay, Athens, Georgia. 
John Dearing, deceased, with children as follows: 
Perino 1\II. Dearing, Covington, Georgia. 
Frances D. Hay, Auburn, Alabama.· 
(3) Children of Willian1 Dearing, an uncle. 
Eugenia Cox, Amherst, Virginia. 
Alfred Dearing·, deceased, with children as follows : 
William A. De a ring, Lynchburg, Virginia. 
Janie Dearing· Lewin, Henderson, North Carolina. 
Robert A. Dearing, Clarendon, Virginia. 
Clarence Scott Dearing, deceased, with children as fol-
lows: 
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Robert' Scott Dearing, Lynchburg, Virginia. 
Maternal Kindred. 
(1) ·Children of Arthur Eastham an uncle. 
Ella Pace, Huntsville, Texas. 
Delha Goodwin, Gordonsville, Virginia. 
Elizabeth E. Brown, Washington, Virginia. 
Eugenia E. Dudley, Washington, Virginia. 
H. G. Easthmn, Huntsville, Texas. 
J. C. Easthatn, San Antonio, Texas. 
page 3 ~ Lee B. Eastham, deceased, with children as fol-
lows: , 
Lee T. Eastham, :hfcl{enney, Texas. 
Arthur Eastham, Houston, Texas. 
:Niary E. Anderson, Denison, Texas. 
Ella Eastha1n Jones, Denison, Texas. 
\ Luther B. Eastham, Denison, Texas. 
Clarence Eastham, Galveston, Texas. 
(2) Children of Byrd Eastham, an uncle. 
(3) 
Braxton Eastham, who died after the testator leaving 
his widow and one child in the 9rder named, as fol-
lows: 
lVIabel Eastha1n, I-Iuntsville, Texas. 
Marguerite Eastha1n Thomason, Orange, Texas. 
Byrd E. W ootters, Crockett, Texas. 
Duncan D. Eastham, Waxahachie, Texas. 
Luther Eastham, Huntsville, Texas. 
Marton Eastham .Jones, deceased, with children as fol-
lows: 
Edward B. ,Jones, Huntsville, Texas. 
~I. N orine Jones, Huntsville, Texas. 
H. LaDelle ,Jones, Huntsville, Texas. 
J. B. Jones, Jr., Huntsville, Texas. 
Alston 1\L Jones, Huntsville, Texas. 
Children of Annie Eastham Daniel, an au~t. 
Adelaide D. Fyler, Toronto, Canada. 
Fannie D. Daniel, Saranac Lake, New York. 
Ciarence Daniel, Washington, D. C. 
Jennie D. Slaughter, Washington, Virginia. 
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(4) Children of Jane Eastham Dearing, an aunt. 
Eugenia Cox, Amherst, Virginia. 
. Alfred Dearing, deceased, with children as follows: 
William .A. Dearing, Lynchburg, Virginia. 
Janie Dearing· Lewin, Henderson, North Carolina. 
Robert .A. Dearing·, Clarendon, Virginia. 
Clarence Scott Dearing, deceased, with children as fol-
lows: 
Robert Scott Dearing, Lynchburg, Virginia. 
4. Your (complainant) is advised and believes that the 
residue of the estate should be so divided that one moiety 
will go to the paternal kindred, the nearest of kin, first cousins 
taking per capita and the children of deceased first cousins 
per stirpes' and the other moiety to the maternal kindred, 
:first cousins taking per capita, and children of deceased first 
cousins, lJer stirpes. 
5. On .April 4, 1936, the said Eastham Dearing granted to 
United States of .America an option to purchase, for the price. 
of Twenty-three· Thousand, Two IIundred and Forty-five 
($23,245.00) Dollars his certain farm in Rappahannock 
County, Virginia, described as follows: 
page 4 ~ ''Hampton lVIagisterial District, 453% acres, 
more or less, per the land books, of Rappahannock 
County, adjoining the lands of: 
N. J. Frank ,Jones 
E. Chas. & \Varner ~Hller & W. :NL Stuart 
S. 1\frs. W. G. Wood, Carter land & Scroggins tract. 
vV. J. Frank Jones. 
including all improvements and together with all rights, ease-
ments and appurtenances thereunto belonging.'' 
The said option was accepted, in writing, pursuant to its 
terms, within two and one-half months from the date thereof, 
namely, on June 19th, 1936, copies of the option and accept-
ance being· attached hereto as Exhibits "B" and "0" re-
spectively and prayed to be read as a part hereof. Com-
plainant is advised and believes that he is without authority 
to convey the said land to the United States of America and 
that it will be necessary for the court to authorize and direct 
a proper deed of conveyance. 
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6. Your complainant further shows that when the papers 
of the said Eastham Dearing in a lock box in Rappahannock 
National Bank, Washington, Virginia, were examined there 
appeared two envelopes, one of which contained ten bonds of 
Rappahannock County for $500.00 each, payable to bearer, 
and the other of which contained one bond of Rappahannock 
County for $500.00 payable to bearer. 
On the said envelope containing ten bonds, written in the 
handwriting of the said Eastham Dearing, appears the fol-
lowing language : 
"Dec. 3rd. 1928 
I assign the ten within bonds of five hundred dollars each 
to Carson Anderson, of Washington, Rappahannock County, 
Virginia, as 'a gift, in event of my death. 
EASTHA].1 DEARING.'' 
On the said envelope containing one bond, written in the 
handwriting· of said Eastham Dearing·, appears the following 
language: 
' 'Dec. 3, 1928 
I assign the within bond of five hundred dollars to Charles 
Anderson of Washington, Rappahannock County, Virginia, 
as a gift in event of my death. 
page 5 ~ EASTHA1\II DEARING.'' 
Your complainant alleges that said bonds were not de-
livered to the said Carson Anderson and Charles An-
derson and your complainant is advised and believes that 
said bonds pass under the will and should be administered as 
a part of the estate of Eastham Dearing, deceased. 
7. The following is a brief statement of the assets in Vir-
ginia: 
Cash in Rappahannock National Bank-
Farm in Rappahannock County 
Farm in Rappahannock County 
Chattel property 
Accounts receivable 
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U. S. Treasury 3% · 
U.S. Treasury 4:14% 






Your complainant alleges, according to his best informa-
tion and belief, that there are no debts of any consequence 
outside of funeral expenses. 
8. Your complainant further alleges that there are assets 
in the District of Columbia, consisting of bonds of the United 
States of America which were found in a lock box in Riggs. 
National Bank in the City of Washington, and a small amount 
·on deposit in said bank. On the 11th day of Septen1ber, 1936, 
the said L. H. Dudley qualified an Ancillary Executor in the 
District of Columbia and gave bond 'vith the Fidelity and 
Deposit Company of Baltimore as surety. Your c01nplainant 
is advised and believes that there are no debts in the District 
of Columbia and that the assets situated there, less neces-
sary cost of administration, will come into the hands of your 
complainant as dmniciliary executor to be ad1ninistered in 
this state. 
The following is a brief statement of the assets in the Dis-
trict of Columbia : 
page 6 ~ Cash in Rigg·s National Bank $ 109.55 
Bonds with accrued interest as of date 
of executor's qualification: 
U.S. Treasury 3% (market value) 





9. Complainant is advised and believes that the defendants 
whose names are herein set forth are all the parties inter-
ested in the distributon of the testator's estate, but com-
plainant aUeg·es that there may be parties interested in the 
subject to be disposed of in this suit whose names are un-
known. 
Complainant therefore prays that the parties named as 
defendants hereinabove be n1ade parties defendant to this 
bill and be required to answer the same, though not under 
oath, the oath being· hereby waived; that proper process 
issue;· that your complainant may have the protection and 
guidance of the court with respect to the questions, among 
others, of the proper distribution among residuary legatees 
22 Supreme Court of· Appeals of Virginia. 
and the rights, if any, of said Carson and Charles Anderson 
in the aforesaid bonds; that the Court authorize and direct 
the proper conveyances of the real estate, particularly the 
conveyance of the aforesaid land to United States of Amer-
ica; that complete settlement of the said estate may be had 
under the supervision of the court, and to that end, that all 
necessary orders ai1d decrees may be entered; that all such 
references to a Commissioner in Chancery as may be neces-
. sary be directed by the court; that a reasonable and proper 
fee may be allowed counsel for services rendered the execu-
tor, including- instituting and conducting this suit; and that 
your complainant may have such other and further relief as . 
the court may see fit to grant. And your complainant will 
ever pray, etc. 
L. H. DUDLEY, 
Executor of the Will of Eastham Dearing, deceased,. 
W1\IL F. MOFFETT, 
JOHN 1{. HUTTON, 
Counsel. 
By Counsel. 
page 7 ~ I, Eastham Dearing·, make this my last will and 
testament. 
I wish to be buried by the grave of A. vV. Dearing·, in the 
Dearing graveyard, about one and one half miles West of 
Flint Hill, Rappahannock County, Virginia; that a ton1bstone 
be placed at my' gT~nTe, with the dates of my birth and death 
cut in the stone. · 
I desire that my real estate be sold at public auction, and 
that the proceeds therefrom, together with the proceeds from 
my bonds and other evidences of debt be distributed as fol-
lows: 
I bequeath to Mrs. Elizabeth Eastham Brown Fifteen Thou-
sand Dollars, together with all personal property belonging 
to me that may be in her home at the time of my death; I be-
queath to 1Vfrs. Eugenia Dudley Ten Thousand Dollars; I 
bequeath to Dr. E.· W. Brown .Five Thousand Dollars; I be-
queath to Carson Anderson Five Thousand Dollars; I be-
queath to Charl-es Anderson One Thousand Dollars; the re-
mainder of my estate to be distributed among n1y relations in 
such 1nanner as provided by law. 
I hereby appoint L. H. Dudley n1y executor. 
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I, Eastham Dearing Dear-ing, make this my last will and 
-testament. · 
I wish to be .buried by the grave of A. W. Dearing, in the 
Dearing· graveyard, about one and one half miles West of 
Flint Hill, Rappahannock County, Virginia; that a tomb-
stone be placed at my grave, with my name and the dates of 
my birth and death cut in the stone. 
I desire that my real estate be sold at public auction, an(!. 
that the proceeds therefrom, together 'vith the proceeds from 
my bonds and other evidences of debt be distributed as fol-
lows: 
I bequeath to 1\irs. Elizabeth Eastham Brown Fifteen Thou-
sand Dollars, together with all personal property belonging . 
. to me that may be in her home at the time of my death; I be-
queath to ~Irs. Eugenia Dudley Ten Thousand Dollars; I be-
queath to Dr. E. W. Brown Five Thousand Dollars; I bequeath 
to Carson Anderson Five Thousand Dollars; I bequeath to 
Charles Anderson One Thousand Dollars ; the remainder of 
my estate to be distributed among my relations in such man-
ner as provided by law. 
I hereby appoint L. H. Dudley my executor. 
Given under my hand this the 16th day of May 1936. 
EASTHMI DEARING 
Virginia: 
Clerk's Office of R.appahannock Circuit Court, August 
15th, '1936. 
Two paper writings dated 1\tlay 16th, 1936, purporting to be 
the last will and testa1nent of Eastham Dearing, deceased, 
were produced before the Clerk of said Court for· probate,· 
and there being· no subscribing ·witnesses thereto, C. J. Miller, 
Jr., and R. L. ~lassie were sworn and severally deposed that 
they were well acquainted with the hand,vriting of the testator 
and verily believe that said paper writings and the signatures 
thereto subscribed, to be wholly in the proper handwriting of 
the said Eastham Dearing, deceased; whereupon said paper 
writings are ordered to be recorded as and for the true last 
iWill and testament of the said Eastham Dearing·, deceased. 
And on the motion of L. I-I. Dudley, the Executor named in 
the last will and testament of Eastham Dearing, deceased, 
probated on August 15th, 1936, who made oath as the law re-
quires, and together with the Fidelity and Deposit Company 
of l\faryland, as 'his surety, entered into and acknowledged 
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bond before said Clerk in the penalty of Two Hundred Thou-
sand Dollars, conditioned for the faithful performance of his· 
duties as said Executor; Certificate is granted the said L. H. 
Dudley for obtaining probate of said will in due form. 
The Clerk doth appoint D. D. 1\filler, C. J. 1\filler, Jr., vVadc 
H. 1\Iassie, Sr., Jno. F. Carter and R .. L. ~lassie, appraisers of 
the said estate, any three or more of said appraisers after be-
, ·ing duly sworn shall appraise such goods and chattels of the 
said Easthan1 Dearing, deceased, as may be produced to them 
and sign and return their appraisement as the law directs. 
Teste: 
J AS. 1\L SETTLE, Clerk. 
page 8 ~ Virginia : 
In the Circuit Court of Rappahannock County. 
January 11, 1937. 
L. H. Dudley, ·Executor of the will of Eastham Dearing, de-
ceased, Complainant, 
v. 
Grimsley Dearing, et als, Defendants. 
DECREE 
This cause came on this day to be heard upon complainant's 
· bill of complaint and exhibits therewith filed; upon process 
against all the resident defendant's named in said bill re-
turl!ed duly executed; upon the order of publication as to 
the non-residents duly had and executed as required by law; 
upon all the other papers therein read; which said bill is 
taken for. confessed as to all the said resident defendant's, 
they still failing to appear and plead, answer or demur, and 
was argued by counsel; 
On consideration whereof, and upon 1notion of con1plainant, 
by counsel, it appearing· that this cause should be referred to 
one of the l\{aster Commissioners of this Court, it is accord-
ingly adjudged, ordered and decreed that this cause be, and 
the san1e is, referl'ed to James 1\L Settle, Esq., a. master com-
missioner of this Court, who is directed to inquire and report 
as follows: 
(1) '\Vhether all the proper parties are before the Court in 
this cause, and, if not, the nan1es and addresses of such parties 
as are not properly before the Court; 
• 
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(2) '\Vho are the heirs at law and distribut-ees of Eastham 
Dearing, deceased, and what are their several shares or in-
terests in his estate; 
(3) Of what estate, real and personal, the said Eastham 
Dearing died seized and possessed, where situate and the 
value thereof, together with the liens, if any, binding said 
estate or any part thereof, together with their priorities; 
(4) .All the material facts pertailiing· to the bonds alleged 
in the bill to have been found in a lock box in The Rappahan-
nock National Bank, '\V ashington, Virginia, and .contained 
in envelopes upon which appear, as alleged in the bill, pur-
. ported assignments ; 
page 9 ~ ( 5) All the material facts pertaining to the con-
tract for the sale to tho United :States of America 
of certain land described in the bill as therein alleged; 
(6) To take and state all accounts necessary to a full and 
final hearing and distribution of the estate of said testator, 
including all accounts of the Executor of the will of said tes-
tator; 
(7) All other n1atters that he 1nay be requested to report by 
any party in interest, or that he may deen1 pertinent; 
The said master con1missioncr is hereby authorized and di-
rected to g·ive notice of the time and place of making said in-
quiries and stating said accounts pursuant to the provisions 
of Section 6180 of tho Code of Virginia ; 
Upon motion of R . .l\.. ~fclntyre, appearing as counsel in 
this cause for Eva D. Callaway, Alfred E. Dearing and E1J-
genia P. Dearing·, leave is hereby gTantecl said defendants to 
file their answers forthwith. 
Whenever the aforesaid Comn1issioner shall have concluded 
his investigation of any particular matter mnbraced in this 
reference he may report thereon and continue said reference 
as. to all other n1attcrs embraced therein. 
pag·e 10 } Virginia: 
In the Circuit Court of Rappahannock' County. 
L. H. Dudley, Executor of the will of Eastham Dearing, de-
ceased, Complainant, 
v. 
Grimsley Dearing, et als, Defendants. 
It appearing to the Court that in the decree of reference 
entered herein on the 11th day of January, 1937, the ]_\faster 
Commissioner w~s directed to give notice of the time and 
place of making the inquiries and taking the accounts author-
·26 Supreme Court of Appeals of Virginia. 
ized by said decree pursuant to Section 6180 of the Code of 
Virginia, and it further appearing· that the Court failed to 
·direct that the publication of said notice should be equivalent 
to personal service on all the parties, or any one of them, 
it is therefore ordered and decreed that the publication of 
such notice in The Virginia Star, a newspaper having gen-
eral circulation in Rapp~hannock County, Virginia, shall be 
equivalent to personal service on all the parties. 
Given under my hand in Recess this February 15, 1937. 
J. R. H. ALEXANDER, Judge. 
Virginia: 
Clerk's Office of Rappahannock Circuit Court. 
Feb. 16th, 1937. 
The foregoing Recess decree 'vas this day received in said 
office and entered as therein directed. 
Teste: 
RUTI-1 STEVENS, Deputy Clerk. 
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To 
W. A. Miller and R .. L. :Niassie, Drs. 
To services rendered in connection with sale of farm 
to Resettlen1cnt Adn1inistration, U. S. A ......... $1,134.75 
State of Virginia, 
County of Rappahannock, to-wit: 
vV. A. ~!ILLER, 
R. L. MASSIE. 
I, D. D. :M:iller, a Notary Public, in and for the County and 
State aforesaid, do hereby certify that W. A. Miller and R. L. 
1\tiassie, whose names are sig·ned to the foregoing account 
bearing date of the third day of July, 1937, have acknowledged 
the same before me in my state and county aforesaid. 
Given under my hand this the 3rd day of July, 1937. 
D. D. MILLER, Notary Public. 
~Iy commission expires April6, 19~1. 
R. L. Massie & W. A. Miller v. L. H. Dudley, Ex'r., etc. 
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L. I-I. Dudley, Executor of the will of Eastham Dearing, de-
ceased, Complainant, 
v. 





To the Honorable J. R. H . .Alexander, Judge of the said Court: 
Pursuant to call seven of a decree of reference of the Cir-
cuit Court of Rappahannock County made and entered in this 
cause on the eleventh da.y of January, 1937, and on the fif-
teenth day of February, 1937, in the suit in Chancery pend-
ing in said court between L. H. Dudley, Executor of the will of 
Eastham Dearing, deceased, and Grimsley Dearing, and 
others, defendants, the undersigned, James l\L Settle, a Mas-
ter Comnussioner of this Court and the Commissioner to 
whom this cause ·was referred by the aforesaid decrees, re-
spectfully reports as follows : 
That the undersigned gave due notice to the parties, as 
required by the terms of said decree, a true copy of which 
notice is hereto attached; where~pon your Commissioner in 
Chancery duly examined the witnesses produced by the parties 
touching the matters of inquiry before hi.m, reducing their 
exan1inations to writing in the form of depositions 'vhich are 
herewith returned and made part of this report. 
That R. L. l\fassie and W. A. 1\;Iiller filed before your com-
missioner in chancery an account against the estate of East-
ham Dearing·, deceased; that by agTeement of counsel all the 
parties interested in said cause were brought before the said 
cmnmissioner. 
The evidence discloses, and your commissioner finds, that 
in the Spring of 1934, R. L. l\{assie a.nd Eastham Dearing en-
tered into an expressed verbal contract, the same could be 
implied from the acts of each party, however, whereby R. L. 
lVIassie contracted with the said Eastham Dearing to be his, 
· the said Eastham Dearing's agent for the purpose 
page 13 ~ of effectuating a sale of Eastham Dearing's farm. 
That the consideration to be received by R. L. 
28 Supreme Court of Appeals of Virginia 
Massie by virtue of said contract if 5% of the total purchase 
price of said property; that the said contract was later modi-
fied to the extent that R. I.J. 1\:fassie agreed to pay the costs of 
the transfer of said property out of the connnission he was 
to receive; the con11nissioner finds from the evidence that 5% 
is a reasonable and just compensation for such services; 
That the said R. L. Jviassie effectuated a sale of the East-
ham Dearing property to the Government (Federal) for the 
sum of $23,245.00, by producing a purchaser ready and will-
ing to buy; that 5% of the said purchase price less the costs 
of transfer of the property is $1,134.75. 
That the clailn filed by R .. L. ~iassie and W . ... L\... 1\iiller before 
your commissioner in Chancery against the estate of East-
ham Dearing, deceased, in this cause on the 16th day of Oc-
tober; 1937, is allowed. 
1\..11 of 'vhich is respectfully submitted this 2nd. day of Feb-
ruary, 1938. 
page 14 ~ Virginia : 
J AS. l\L SETTLE, 
Commissioner in Chancery. 
In Rappahannock County, Virginia. 
The depositions of R. L. lVIassie and others taken before 
me tT ames Jvi. Settle, a Commissioner in Chancery in and for 
the Circuit Court of Rappahannock County, Virginia by con-
sent of counsel at t-he office of the said Cotnmissioner at "\Vash-
ington, R.appahannock County, Virginia, on lVfonclay the 3rd 
da.y -ef Jan nary to be read in support of the claim of R. L. 
Massie and '\V. A. 1\:filler filed with the executor in this cause. 
Present J. Donald Richards, attorney for R. L. 1\:fassie and 
W. A. ~filler, John 1{. Hutton, "\V. F. ~[offett and R .. A. 1\fc-
Intyre attorneys for executor and certain other parties. 
It is stipulated between counsel that neither "\V. A. Miller 
O'l' R .. L. l\iassie had a real estate license to do business in the 
County of Rappahannock, State of Virginia, during the years 
of 1934, 35, or 36. 
In view of the stipulation that neither R. L. l\fas~ie nor 
,V. A. Miller had secured real estate brokers license for the 
years, 1934, 35 and 36 or any part thereof executor objects to 
, any testhnony in support of the claim filed for these gentle-
men for compensation for services rendered in the seliing of 
the Eastham Dearing farm. 
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L. F. ZERiffiL, 
being first duly sworn deposes as follows : 
Richards: 
Q. State you·r name, age, occupation and place of resi-
dence? 
A. L. F. Zerkel, Luray, Virginia, 51 years, real estate agent 
or broker. 
Q. Please state whether or not you held any position with 
the Federal Government in connection with the purchase of 
the farm from the late Eastham Dearing, if so what was that 
connection f 
A. Project 1\Ianager of the Shenandoah Home project Re-
Settlement Administration. 
page 15 ~ Q. As project n1anager did you negotiate with 
1\fr. Dearing for the purchase of a farn1 near Wash-
ington in Rappahannock County, Virginia 1 
A. Yes sir. 
Q. Did these negotiations result in the purchase of this 
far1n by the Governn1ent ~ 
A. Yes sir. 
Q. vVhat price~ 
A. From n1mnory I don't believe I can give this price, we 
had several options o~) this property, I would have to refer 
to the records for just what the dollars and cents were. 
Q. If you have any records available would you look at 
them and state the price~ 
A. The records I have do not show it. 
1\Ir. Hutton, 've will stipulate that the option and accept-
ance on the part of the Governn1ent filed in the papers in this 
cause may he used in evidence in connection with this claim. 
The purchase price was $23,245.00. 
Q. Prior to the purchase of this property did you obtain 
any option fron1 l\fr. Dearing, if so ho'v many? 
·A. I can not \Vithout referring to the file, I 'voulcln't like 
to say whether it was three or four options that we had from 
J\:Ir. Dearing. 
Q. Did 1\Ir. Dearing, during this negotiation come to your 
office in Luray at any tirne, if so how many times. 
A. Two or three times according to my memory, I don't 
know that I would have a record. 
Q. v\lho brought him or came with him on these occasions? 
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A. ~tJ:r. Massie was with him on each occasion that ·I saw 
him in Luray. 
Q. Was that ~ir. R. L. lviassie? 
A. Yes, sir. 
Q. He was present during yo-ur negotiation ·with Mr. Dear-
ing in your office ~ · 
A. Yes, sir. 
Q. Did you make a number of trips to Washing-ton, Vir-
ginia, in connection with the purchase of this prop-
pag·e 16 ~ erty? 
· A. Yes, sir. 
Q. At these conferences in Washington, where were they 
held and who 'vas present¥ 
A. I think the last time I called ~ir. Dearing just prior to 
the receipt of the latest option he made at Dr. Bro,vn's home, 
1\ir. 1iassie was present I think, I know I had seen them to-
, gether that day, I couldn't recall whether 1\{r. Massie was 
present or not, 1\Ir. \Vilis was present, l\'Ir. ,Joe Keyser camo 
in during the time that we were at Dr. Brown's home. I 
think Dr. Brown was in the room too, I am not sure. 
Q. Did you at any time meet Mr. Dearing at 1\1r. Massie's 
office? 
A. Yes, several thnes prior to this occasion that I just men-
tioned. ' 
Q. During the negotiation with 1\.fr. Dearing· were they not 
conducted in the presence of :Nir. Dearing and 1\;fr. l\{assie? 
A. Yes, sir. 
Q. In coninlunicating with ~ir. Dearing did you communi-
cate direct or throug·h 1\{r. :Niassie? 
A. I couldn't recall that any communication was made with 
1\{r. Dearing only through Mr. Iviassie, 'vhenever I had an oc-
casion to write hbn it was certainly in connection or some 
correspondence in 'vhich 1\Ir. Massie 'had been 'vith Mr. Dear-
ing and I believe the papers, letters and mail 'vas to be de-
livered to lvfr. Dearing through Mr. Massie. 
Q. Please state vlhether or not the last option which was 
taken up was g·otten by you, direct from lvir. Dearing or 
through :rvrr. Massie 1 
A. The last option from 1\ir. Dearing was left with him for 
further consideration after our visit, a question had arisen as 
to the revision of the price from previous option, tp.~ point 
was made by the Government that a new option would have 
to give a price no g-reater than the official appraisal and Mr. 
Dearing· asked· for a few days time to consider whether or 
not a new option would 1Je given. I left the option blank with 
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him showing the official appraisal, but because I couldn't leave 
that appraisal blank with him, I returned to Luray made a 
copy in pencil which was a valuation of the fields, plant, build-
ings, timber, etc. I mailed that copy as I now recall through .. 
Mr. ~lassie requesting his delivery of it to Mr. Dearing, sev-
eral days later Mr. Dearing's option at the figure 
page 17 ~ of the appraiser which was $23,245.00 came to my 
office, I must say I couldn't say for sure whether 1 
that option came as most other communications witli Mr.· 
Dearing did through 1\fr. ~lassie or direct, but there was a 
period of four or five days between the time of our visit with 
1\{r. Dearing there and the receipt of that new option. 
Q. 1\fr. Massie was not connected in any way with the Gov-
ernment at that time was he? 
.A.. No, sir, not to my knowledge. 
Q. Will you please state whether or not lVIr. Massie's con-
nection with your matter so far as you know was on behalf of 
and for 1\ir. Dearing? 
A. I had no knowledge of any agreement between }fr. Dea:t;-
ing and ~Ir. 1\iassie, ii that is the question. I recognized Mr. 
l\fassie as acting for l\Ir. Dearing· to the extent of bringing 
him to Luray on several occasions shdwing the property to. 
the State Soil Expert and our location manager, I believe 
1\!Ir. Dearing was present on certainly the occasion when Dr. 
Obenshain was on the ground and I believe it was at Mr. Dear-
ing's r-equest that correspondence was sent to Mr. 1\{assie for 
delivery to him. 
CROSS EXAMINATION. 
By ~Ir. Hutton: 
Without 'vaiving· the objection 111ade heretofore between 
the executors counsel for the executor will cross examine wit-
nesses introduced by the claimant. 
Q. Mr. Zerkel approximately when did you become inter-
ested on behalf of the Homestead unit in Rappahannock 
Qountyf 
A. In 1\fay, 1934. 
Q. What size unit did the Government require for their 
project in this County. 
A. Two units we·re contemplated for in Rappahanno~k 
County in the original Homestead project, I had overlooked 
the original planning on lands in connection with the two 
projects until reference was made to the file of the Old Sub-
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sistence I-Iomestead and I find there that 've had option on 12 
or maybe 12 farms in Rappahannock County with 
page 18 ~ the idea of purchasing between 400 and 600 acres 
in two locations. 
Q. Were you connected with both projects¥ 
A. Yes. 
Q. Approxin1ately when did the resettlement project su-
persede the original idea? 
A. In the summer of 1937, I might explain that there wa~ 
some official connection between the projects about six 
months prior to 'vhen the Subsistence I-Iomestead ceased to 
exist~ and th~ GoYernment wanted the plan of re-settling 
these park settlers. 
Q. It was your duty to seek available land in Rappahan-
nock County and to purchase it in Rappahannock County. 
A. Yes and other park areas. 
Q. Now when did you first 1nake contact 'vith ~Ir. Massie 
in connection with the project~ 
A. 1£ay, 1934. 
· Q. Ho'v did you happen to seek out 1\fr. ~lassie¥ 
A. I don't know that, I recall the meeting with 1\.[r. ~lassie 
when the matter of land was discussed. I n1ight say that jt 
is a little difficult to visualize to you gentlemen the process 
of this projects growth in view of the fact that a gTeat deal 
of the work was done under the State Agency prior to the 
Subsistence Homestead project to the interest in a resettle-
ment of this kind. 
Q. J\fay I refresh your memory 1\tlr. Zirkel as to why you 
soug·ht out ~Ir. ~lassie, n1ay I sug·gest that you sought him out 
as he was Commissioner of Revenue. 
A. Yes, I think that was one of the reasons why I did. 
Q. You knol't of no other reason do you 1 
A. The fact that I I was probably referred to him by the 
County Agents and others. 
Q. You do say however that the fact that he was commis-
sioner of Revenue was one reason that you sought him out? 
A. Yes, assun1ing· that his valuation of land would be ex-
cellent. 
Q. In your first contact with Nlr. l\fassie with respect to 
this matter you did seek him out and he did not seek you. 
A. I couldn't answer that question positively 
'page 19 ~ yes or no, whether 1\fr. l\{assie had heard tl1at ther'c 
was a possibility of establishing a project here 
and came to our office or comn1unicated 'vith me by telephone, 
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I would not be able to say. vV e had meetings in my office as 
recalled to me, the fact that 've had meeting here early in 
the Spring of 1934 under the· State Administration project of 
C. W. A. where 've would call together the leading citizens 
of this conununity representing the various County Bodies 
and discuss the proposal of resettlement of the mountain 
people when they had to leave the park area and I couldn't 
recall just how soon it was the land project follo,ved those 
part plans. I :find the :first connnunica tion from ~Ir. Dearing 
which I stated a. n1omeut ago, before looking at this file was 
in :Niay, 1934, actually bearing date of April 30, 1934. 
Q. Was that a communication from lVIr. Dearing to you? 
A. It was not to me it was to the Subsistence Hon1estead. 
Q. Had you before receipt of that con1munication, that 
which was just referred to had conununication with lVIr. Dear-
ing at all? 
A. I think not, I couldn't be sure whether I had met lVIr. 
Dearing unless it was upon one or the other of the occasions 
of our visits to the County to work up the interest in the prop-
erty. 
Q. How diu you happen to learn about the Dearing farm 
~fr. Zirkel~ Was that the first tin1e you had heard of it? 
A. So far as I can recall, yes, I thought I juRt stated it iR 
possible that lVIr. Dearing or some one else called attention 
to the fact that he l1ad located a piece of farm land in this 
County which n1ight be available. . 
Q. \tVas that comntunication the only one that interested 
you in the purchase of the Dearing farm J\lfr. Zirkel? 
A. I couldn't answer that whether it was this communica-
tion or any other interested n1e in the purchase. 
l\1:r. Hutton, the details, I think if you could shorten them, 
go ahead though. 
Q. }lave you completed your answer? , 
A. I believe so, no offer of the land I might say could re-
ceive consideration until the official appraisers had seen the 
land and considered it and perhaps some of it eliminated. 
- · Q. 1\Ir. Zirkel it is just this simple question I 
page 20 } 'vould like for you to answer, how did you become 
interested in the Dearing· land? 
A. Upon learning that it was one of the properties that 
would be suited for this project. 
Q. By whomf . 
A .. I couldn't answer that question as to who was the first 
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person that might have sug·gested the Dearing farm. This 
offer was for both farms and we had an offer for both farms 
at once. 
Q. JVIr. Zirkel you recall having· talked to me in Luray one 
one occasion some several weeks ag·o. 
A. Some months ago. I would say some time in the neigh-
borhood of Thanksgiving. I don't recall the date. 
Q. Was it over 60 days 1 
A. Probably 60 days. 
Q. Did you not tell me on that occasion that you first 
learned of the Dearing fal'ln when you went to see Mr. J\~Iassie 
as Commissioner of Revenue and asked ·him if he knew of 
any appropriate land in this neighborhood that might be used 
for the Government projects. 
A. That was my n1emory at the time, though I did not have 
before me at this tin1e renunders of the project as to the re-
settlement project. 
Q. Did you ;not on the same occasion tell me that Mr. J\fassie 
in response to your inquiry sug·gested that there were three 
tracts that would n1ake a good unit namely his ~fother 's tract, 
~Ir. ~filler's tract, and the Eastha1n Dearing· farm, the three 
adjoining each others. 
A. Yes, those three we had under option under that project, 
but we did not have them in the original set up. 
Q. You did not have those three under option when ]\{r. 
Massie m-entioned to you that those three m.ig·ht be obtained 1 
A. No, sir, at the tin1e we discussed that n1atter, 1fr. Hut-
ton, n1y reference was to the resettlement project that which 
we finally purchat;ed I didn't go into the old Subsistence 
Homestead project that had preceded the recent one. 
Q. In my question as to the l\'Iassie, Dearing or Miller prop-
erty I asked you how you found out about these properties, 
when you saw :Mr. Massie is not that when you first learned 
of the farm~ 
• . A. I didn't say that all offers we had came 
page 21 ~ through ~Ir. lVIassie, several people came to our 
office offering property. 
Q. I am not referring to ·au the offers you had I am inter-
ested in the 1\:fassie, 1viiller, Dearing land and I am asking 
you the questions with reference to them. 
A. I want to ans,~er the question just as frankly and 
honestly as I kno"r how, but I couldn't from memory say 
. whether or not 1\fr. Dearing's property was considered on 
Mr. ~lassie's sug·gestion or whether 1Ir. 1fassie suggested 
earlier, I couldn't say, or recall. 
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Q. Mr. Zirkel didn't you tell me that you had no conference 
with Mr. Massie until upon this occasion when you went to 
see him? 
A. I think so. 
Q. It 'vas upon that occasion that he suggested these three 
properties was it not. . 
A. I don't think that is the situation, 1vir. Hutton, I think 
if I gave you tl1e impression that the first consideration of 
the Eastham Dearing property was .with the Massie and Miller 
property it was a fault in my memory because the :first con-
sideration of the Dearing property was without any con-
sideration and with the hvo properties in Rappahannock 
County was George Browning's property in Flint Hill or and 
the Dearing· property at Rappahannock and those were the 
only two recommended by appraisal in the original home-
stead property, a fact that I might have overlooked the old 
resett1ement project. 
Q. 1\tlr. Zirkel you didn't know Jvir. Massie in connection 
with this property until the occasion we have spoken about? 
A. I th\nk probably we did. 
Q. Don't you know 1 
A. No, sir, I don't know, I handled option work on 40,000 
acres of property. 
Q. But you did tell me on this occasion when I visited you 
that this land was purchased through Mr. Massie T 
A. I did. 
Q. Did you not upon the same occasion further tell me that 
!fr. lVIassie described it to you the kind of man that Mr. East-
ham Dearing was and that he would ·probably tell you right 
off whether he would be interested f 
A. Yes. ' 
Q. And you went to see Mr. Dearing as a re-
page 22 }- suit of the conversation or else 1\{r. l\{assie brought 
1v[r. Dearing to see you, is that correct T 
A. Yes. 
Q. Is that what you told me on that occasion f 
A. Yes, sir, that is right. 
Q. Did you further ten rne on the same occasion that the 
Governn1ent required a unit of not less than 600 acres Y 
A. Yes. 
Q. The J\Iassie, 1\filler, and Dearing land, when were they 
introduced in the project¥ 
A. I don't recall whether the Miller land was introduced in 
the second set of options I· think not, he had offered 50 acres 
of his property in the second project. 
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Q. You clidn 't have an o_ption on the !Hiler land 1 
A. I think not. As a matter of fact he sold the land to 
1ir. Frank Jones. 
Q. Did that leave you enough land in the Dearing and Mas-
sie lands to complete your project·~ 
A. The selling of the l\Iiller land did not interfere. 
Q. The selling of the ~lassie project would have¥ 
A. It probably would have. 
Q. In other 'vords one piece of this property would not 
have been bought without the other. 
A. I think not. 
Q. Did you take options on the J\~Iassie farm? 
A. Yes. 
Q. You learned about the availability of the ~fassie farm on 
the same occasion when you went to see Mr. J\llassie' 
A. That is tl1e same question you asked me before only in 
different wording. 
Q. Approxin1ately when did you take option on the 1\'Iassie 
property? 
A. Do you mean the first options? 
Q. Yes. . 
A. As nearly as I can recall it was in August, 1934. 
Q. Was that option eventually executed 1 
A. No, sir. 
Q. You took other options? 
A. Yes. 
page 23 ~ Q. Do you kno'v how n1any more options was 
executed under this project? 
A. No. . 
Q. After the resettlement administration you took another 
option on Mr. 1\fassie 's land~ 
A. One or more. I couldn't recall how many. 
Q. Did you have any price on the land? 
A. I would have to refer to the file as to prices on the prop-
erty. 
Q. Do you recall when the Governtnent received deed fron1 
!Ir. 1\fassie ? 
A. No, sir, that elate I couldn't give· you from memory. 
Q. Do you rec.all when the last option ·was taken up or 
executed on the part of the Government? 
A. That I couldn't give you from n1emory. 
Q. Can you secure it? 
A. I could from the resettlement file. 
Q. Will you secure it and file it in these depositions. 
A. If permitted by the officials of the project. 
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Q. Would the Government be interested in the purchase 
of the ~:lassie farm except in combination with the Dearing 
farm. 
A. I think not. 
Q. Did not ~Ir. !:lassie at any time tell you that he rep-
resented ~Ir. Dearing in the sale of the farm to the Govern-
ment? 
A. No, sir. 
Q. In the matter of neg·otiation were they in direct ,con-
tact with ~:lr. Dearing save and except the occasion on which 
}\!fr. l\:lassie broug·ht !Ir. Dearing to see you or you saw him 
in his presence 1 
A. Yes, sir, 1\fr. lVIassie was usually present. 
Q. And your correspondence was with l\fr. Dearing, such 
as you hadf 
A. As I said before correspondence "ras through ~Ir. l\Ias-
sie. 
Q. 1\ilr. Zirkel did the Government some time in August, 
1937, write to you inq"Q.iring about any connection that Mr. 
1\tiassie may have had with the sale of the Dearing farm? 
.A.. Yes. 
· Q. Did you reply to that sending a copy to !1r. L. H. Dudley 
executor of the Dearing estate among others. 
A. I think so. 
pag·e 24 }- Q. Is this the letter you sent to !1r. Dudley? 
A. Yes. 
File this letter as exhibit one with the depositions. 
Counsel for complainant excepts to the filing of the letter 
as hearsay evidence and incrnnpetent to the issue before the 
commissioner. 
Q. This letter recites tlw true facts does it not? 
A. S,o far as I know. 
Q. As a matter of fact this experience with Mr. 1\'Iassie 
consisted in some several trips to Luray when 1\Ir. l\fassie 
broug-ht ~Ir. Dearing over to see you and several conversa-
tions in \Vashington, Virginia, in the presence of ~Ir. ~Iassie 
and one in the home of Dr. Brown in the presence of ~Ir. 
1\tJassie. 
A. Yes, sir. 
Q. The Governn1ent was seeking at all times after these 
neg-otiations to purchase this farn1 from l\Ir. De~ring and you 
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were endeavoring to g·et l1im to submit an offer that the Gov-
ernment would accept is that not true? 
'A' y • 
.. ..-1.. . . es, sir. 
Q. You had a great deal of difficulty in inducing Mr. Dear-
ing to submit such a value did you not~ 
A. I don't see that I should answer either yes or no. Mr. 
Dearing· hesitated some time in lowering his asking price, 
but as I recall the final negotiation when I presented a copy of 
the official appraisal ~fr. Dearing asked for several days dur-
ing which to consider the option at that :figure and the option 
waR given some days following our conversation here. 
Q. That was the last option? 
A. Yes. 
Q. Were you not attempting· to purchase property for a 
period of at least a year from ~fr. Dearing? 
A. Yes. . 
Q. And the option immediately before the last option '\Vas 
for $32,500, 'vas it not. 
A. I couldn't recall when that offer was made 
page 25 ~ in the sequence of the option. 
Q. But it did 1 
A. An option as hig·h as $32,500.00 came in the first option 
submitted. 
Q. That then answers the question ~Ir. Zirkel. As a mat-
·ter of fact you reached the point when you were willing to 
throw up the idea of attempting to purchase this pr9perty 
from il:Ir. Dearing and did adYise the Government that they 
might try their hand if they could do any good . 
.A. I don't recall that situation. 
Q. Do you recall having· told me that when I was in Luray? 
A. I probably did but I don't recall stating that. 
Q. You told me that you had told an officer fron1 Washing-
ton or Raleigh just these words, you n1entioned in other words 
that "I was willing to throw it up. 
A. I probably did say that I could not secure a lower price 
from 1\:fr. Dearing than the p1·oceedvn.lJ option. 
Q. You recall telling me do you not and perhaps refresh 
your memory that you replied to some of these gentlemen 
that they didn't know 1\fr. Dearing as well as you did, to· use 
your words, that he was an old Virginia Gentleman and 
that he was going to rob the Government 1 
A. I think I did. 
Q. You didn't g·et the idea that ~Ir. Dearing was willing 
to get rid of these farms to the Government? 
R. L. Massie & W. A. Milier v. L. H. Dudley, Ex'r., etc. 39 
L. F. Z erkel . 
.A.. t had the impression that ~Ir. Deari11g wanted to sell 
the farn1 or I don't feel that he would sell it at a sacrifice. 
Q. And as a matter of fact each time you gave an option 
he went up in them T 
A. I don't recall the sequence of the options with their 
various prices. 
Q. Let n1e suggest this to you that you returned the op-
tion for $32,500 without submitting that to the Government 
because you had submitted an option of $27,400 and that it 
was rejected and in the sequence the $27,400 was before the 
$32,500. 
A. That refreshes my memory. 
Q. Now wi'th this letter that you sent Mr. Dudley you didn't 
look upon ~fr. ~fassie as an agent of ~fr. Dearing in the sale 
of the farm in any sense of the word so far as you 
page 26 ~ were concerned you 'vere dealing with Mr. Massie 
at the time for the sale of his own farm T 
A'. Yes, sir. 
Q. And as a matter of fact you knew that the sale of Mr. 
lVIassie 's 1\fother 's farm in connection with your project 'vas 
contingent. upon the sale of this farn1 and the Dearing far~ 
and therefore it was not unusual or unreasonable that Mr. 
1\iassie should be interested in the sale of the Dearing farm. 
A. That is right. 
RE-DIRECT. 
By :VIr. Richards: . 
Q. :Uir. Zirkel let me refresh your memory by suggesting to 
you that the first time the Dearing farm was called to your 
attention was by a letter from ~{r. Massie to you in the be-
ginning of the first project and that is correct is it not? 
A. I couldn't say I don't recall how we first heard that 
among other properties in Rapp~hannouk County. Mr. Dear-
ing had two farms either of which might be boug·ht for this 
project. , 
Q. Can you find by referring to the file you have been us-
ing as to this T 
A. The memorandum that I had which I haven't seen for 
years until I received your sumn1ons shows a letter from Mr. 
Dea1·ing to the Subsistence Homestead division dated April 
30th, 1934. 
Q. Will you please examine that file again and see whether 
or not you find in that a. letter prior to that date from Mr. 
J\'Iassie with reference to the Dearing property? 
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A. Assuming there was such a letter it would not be in this 
·file it would be in the Governn1ent land file in the of the Old 
Subsistence project, this is a mmnorandum of the old State 
project which preceded the Federal project. 
Q. "\Vho has J)Ossession of the file you refer to? 
A. I am not sure ~I.r. Richards, whether that file is in Wash-
. ing·ton or in the office of the Resettlement Administration i.u 
Elkton. 
. Q. I thought I saw in the papers you have there 
page 27 ~ a plat of certain property. vVill you look F~t that 
and tell us 'v4at properties in Rappahannock were 
under consideration at that time¥ 
A. Each property that was 1nentioned had filed with it an 
informal pencil sketch which was not a survey plat. 
Q. Docs not the file which you have before you show that 
the Dearing property was listed quite some time prior to the 
listing of the ~lassie property in other words did you not 
have the Dearing property without the ~iassic property in 
the first project and only entered the Massie property in the 
last project. 
A. The Dearing· property was under consideration for 
some n1onths prior to option on the basis of ~1r. Dearing's 
offer of land. The ~lassie and the lviiller properties I believe 
were optioned first in August, 1934. The exact date I cannot 
recall. 
Q. Then if I understand you correctly and in .order to get 
the records straight the Dearing property was optioned and 
had been under consideration some months. 
A. The Dearing· property had been under consideration 
prior to the option of the ~1:assie or ~Liller property. 
Q. You spoke in your cross examination of two Dearing 
farms ; where was the other farm? 
A. In Flint Hill. 
Q. "\Vas that optioned 1 
. A. No, sir. 
Q. Was that considered~ 
A. I believe not because at that tin1e the request from the 
'\Vashington office was that either in one or several owner-
ships the minin1un1 acreage to be considered for a unit was 
400 acres or approxin1ately 400 acres. 
Q. The Dearing· tract I believe contained 450 acres did 
it not¥ 
A. The Dearing tract in "\Vashington, yes. 
Q. Then the acreage was increased in this project to 600 
acres was it not? 
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.A. I don't recall whether that was the time of the Sub-
sistence IIomestead prior but certainly it was after the proj-
ect became the resettlement project. 
Q. It ·was then that the JYiassie property came into the pic-
ture was it not? 
page 28 }- A. Yes~ 
Q. In the letter of Aug'tlst 3, 1937, which has 
been introduced in evidence I will ask you this question with-
out waiving my exception to the introduction of the letter, 
you said something in reply to a question of 1\tir. Hutton that 
you did not know of any agent of any kind connected with 
the sale of J\!Ir. Dearing's land, were you referring there to 
an agency of any kind or a real estate agency? 
A. The answer to 1\tir. Hutton was to the effect that I had 
no official knowledg·e of any ag-ency of any kind as between 
1vfr. Dearing· and the Government. 
Q. I believe you previously stated that in practically all 
of the negotiations or conversations, between you and Mr. 
Deariug, _&,Jr. 1\ti assie was present? 
A. I believe in al1 occasions with possibly the occasion 
when I met 1\t!r. Dearing at Dr. Brown's l\1r. l\'[assie 'vas pres-
ent. 
Q. Did you give any serious consideration to the farm at 
Flint I-Iill ~ 
A. No, sir. 
And further this deponent sayet.h not. 
page 29 ~. vVitness 
WALTON LARSON, 
being first duly sworn deposes as follows : 
Q. Please state your name, age, occupation and place of 
Tcsidence~ 
A. Walton Larson, 51, contractor, Flint Hill. 
Q. Did you know the late l\Ir. Eastharn Dearing? 
A. Yes, sir. 
Q. Please state whether or not he desired and made an 
effort to sell this farm to the Government for resettlement 
purposes? 
A. Not that I know of. 
Q. Did you have any conversation with him with reference 
to sc·lling this fann f 
A .. I did. 
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Q. vVhat conversation did you have with reference to sell-
ing the farm at Flint HillY · 
A. lie was in n1y office and told me that I could get rid of 
property better than he could and 'vould like for me to sell 
it for him. I told him that I did not know where it was. He 
wanted to know when I could .go there with him and we .ar-
ranged a day and I took him there myself. 
Mr. IIutton objects to the questions and answers as irrele-
vant and in1material as the declaration of the deceased is not 
admissible at this stage. 
Q. What were you to get for selling· this real estate, if you 
did sell it~ 
A. No price set for that, said he would pay me a commis-
sion, I asked him how much and he said whatever any real 
estate man would get. 
Mr. ·Hutton objects to the foregoing question and answer 
for tl1e foreg·oing reason. 
CROSS EXAl\fiNATION. 
By JYir. Hutton: 
Q. ·\Vhen was this ~Ir. Larson f 
A. Y car of 1927, I think, 26 or 27. 
Q. V\T ere you in the real estate business Mr. 
page 30 ~ Larson? 
A. No, sir. 
Q. What was your business~ 
A. I was a contractor. I did sell several buildings that I 
had built and that were on my own land. 
And further this deponent sayeth not. 
Witness 
JOSEPH D. KEYSER, 
being first duly sworn deposes and says as follows : 
Q. Please state your name, age, occupation and place of 
residence? . 
A .• Joseph D. 1\::eyser, 43, farmer and orchardist, Washing-
ton, Virginia, two miles Southeast of Washington. 
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Q. Will you please state whether or not you were connected 
with any of the Government agencies in acquiring land in 
Rappahannock County? 
A. I was a Federal land appraiser. 
Q~ Did you make an inspection of the farm of Mr. Eastham 
Dearing? 
A. No, sir, I drew a map of the farm but Mr. Cox of Luray 
apprais(:!d the farm. 
Q. 'Did you have anything to do with the transaction at 
all. · 
.A. No, sir, as far as appraising, I did not, I tried to get 
several options from Mr. Dearing but was unable to do so. 
I went with 1\tir. Zirkel and Mr. Wills when they went to Dr. 
Brown's to get an option which we were unable to get. 
Q. Did you or not have any conversation with 1\{r. R. L. 
Massie in reference to the Dearing· matter in obtaining the 
·option .. 
A. Not until after tl~e property was bought. 
Q. The day that you went to Dr. Brown's house to see Mr. 
Dearing did you not have a conversation that same day with 
1Ir. R. L. 1\!Iassie about the Dearing property? 
page 31 ~ A. Not that I recall. 
Q. Did you at the instance of Mr. Zirkel talk with 
1\ir. R. L. Massie with reference to the Eastham Dearing prop-
erty or as to acquiring· the title or obtaining an option. 
A. I don't kno'v it has been a long time ago and I just don't 
remember. It has b~en two or three years ago. 
1\tir. H11tton objects to the question on the ground that any 
conversation that witness may had would not be binding on 
the estate. 
And fu1·ther this deponent sayeth not. 
1Vitnc~s 
1\tiR. JOHN W. PRICE, 
first being duly sworn deposes and says as follows·:' 
Q. Please state your name, age, address, occupation. 
A. John W. Price, 45, insul'ance agent, I live in Washing-
ton, Virg-inia. 
Q. Where you connected with the insurance business of Mr. · 
R. I.J. ~lassie? 
.A·. Yes, sir. 
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Q. How long have you been connected with him¥ 
A. N E~arly five yc~ars. 
Q. Did you have an office across in the Bank from here 1 
.A ... Yes, sir. 
Q. Did you manag·e his insurance business and have an 
office with him during the time; say during 34, 35, and 36 ~ 
A. Yes, sir. 
Q. Do you kno-w whether or not J\1r. Eastham Dearing came 
to the office during the negotiations for the sale of his prop-
erty to the Governn1ent? 
A. Yes, sir, quite frequently. 
Q. About ho'v nwny tin1es would you say l\ir. Dearing. came 
there on this business? 
page 32 }- . A. I 'vould say about twice a week on the aver-
age, maybe oftei1er. 
Q. Do you kno'v anything, if so please state; about Mr. 
lVIassie having· written JVIr. Zirkel with reference to the sale 
of the Dearing farn1. 
A. Yes. 
Q. What do you know? 
A. Well Mr. Zirkel came to the office and, of course, I didn't 
confer with him, I naturally heard something; that went on, 
I also heard l\.fr. l\{assie call ~Ir. Zirkel quite often and on 
all of these occasions 1v[r. Dearing was present. 
Q. "\Vere these conversations you first referred to with ref-
erence to the sale of the Dearing· property to the Govern1nent. 
A. Yes, sir. 
Q. During these negotiations what other Governn1cnt of-
ficers came, if any with reference to the sale of the Dearing· 
land? 
A. There 'vas other people who cmne with ~Ir. Zirkel, I 
don't know 'vho they were, I 'voulcl not recognize them. 
CROSS EXAJvfiNATION. , 
By Mr. W. F. 1\foffett: 
Q. 1\fr. Price, I believe that there 'vere two offices occupied 
by you and 1\fr. 1\Iassie over the bank, one being an office of 
1\{r. 1\iiassie acting as Commissioner of Revenue and the other 
being the real estate office of 1\fr. Massie; is that correct. I 
mean the insurance office. 
A. That is correct. 
Q. When Mr. Dearing-, 1\fr. Zirkel and others 'vere present 
with 1\fr. 1\fassie it is a fact that their discussions and business 
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transactions were in the office occupied by :Mr. :Niassie as 
Commissioner of Revenue 1 
A. That is correct. 
Q. You 'vere not present at any of these conversations 
which were held in the office of 1\!Ir. 1\!Iassie, but were in the 
room adjoining which is used for the insurance business is 
that correct' 
A. That is not all together correct. 
Q. In what respect~ 
A. You realize that there was times ·when I was 
page 33 } there, when the people were present and at other 
times one or more of the conferences were held in 
my office. 
Q. Will you state just what conversation re.Iating to the 
sale of the farm you did hear~ 
A. No, I couldn't do that. This is too far back. 
Q. Can you give me any part of the conversation 'vhich·oc-
curred relative to the sale and purchase of this property? 
A. Verbatim' 
Q. ·Yes. 
A. No, I could not do that. 
Q. Is it not true that you just heard parts of the conversa-
tions of these parties relative to the purchase of this land f 
A. That is perfectly true. 
Q. You said son1ethiug about conversations over the phone 
between 1\!Ir. 1\fassie and officials of the Government, can you 
give us or tell us what these conversations were? 
A. I remember some parts of them as a rule the question 
was whether they were going to get an option or whether 
the option would be renewed and ::Mr. 1\-fassie 'vas the person 
who was to get the option. It started in getting the option 
and later in getting renewals. 
Q. About what tbne did these conversations start; as to 
the vear? 
A: I be~ieve I would rather not say. 
RE-DIRECT. 
1\tfr. Richards: 
Q. Prior to the time of the negotiations of the sale of the 
Dearing fann to the Government was 1\tfr. Dearing a frequent 
visitor to the office 1 
A. I don't tlrink I had ever seen him in the office before 
that time. 
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Q. J\IIr. Price when you and Mr. l\fassie had offices over the 
bank in which office was the phone, in yours or his Y 
A. In my office. 
RE-CROSS EXAlVIINATION. 
By ~fr. 1foffett: 
Mr. Price was 1\:Ir. Dearing always present during these 
phone conversations or not 1 
A. No, sir. 
page 34 ~ - Q. Can you state the specific number of times 
he was present when these calls were put through, 
ifatull? 
A. I couldn't state specifically, I would say two or more 
tin1f!S. 
Q. That he was present? 
A. Yes, of course you understand the conversations did 
quite often orig·inate from the other end. _ 
Q. When it did originate at the other end from J\~Ir. Zirkel 
how were you able to tell it was relative to the sale of the 
land? 
A. Well in the conversation there 'vere mentioned lands, 
sales, options, and etc . 
.And further this deponent sayeth not. 
Witness· 
R. L. l\fASSIE, 
first being- duly sworn deposes and says as follows: 
Q. Please state you name, age, occupation, and place of 
residence? 
A. R. L. Massie, 40, Commissioner of Revenue, Ra ppahan-
nock County, Washington, Virginia. 
Q. How long have you lived in Washington, Virginia Y 
A. All mv life. 
Q. What ·position, if any ,do you occupy in the County Gov-
ernment? 
A. Commissioner of Revenue. 
Q. How long have you been Comtnissioner of R·evenue Y 
A. About 8 years. 
Q. Were you acquainted with the late Eastham Dearing? 
A. Yes, sir. 
Q. How long had you known him? 
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. l\.. Practically all my life. 
Q. Did you have any conversation with him or 
page 36 ~ agreement with him 'vith reference to the sale of 
his farm of 450 acres to the Federal Government, if 
so state what it was in the beginningf 
A. I had an understanding with ~Ir. Dearing for about 8 
years in regard to the sale of the farm or the sale of the farn~ 
at Flint Hill to the Government or to anybody else. 
Q. vVhat was that understanding¥ 
_A. That if I brought him a customer and he effected sale 
pf the farm he would pay me 5% on the sale price. 
· Q. Were you at this time a licensed real estate broker? 
A. No, sir. 
Q. In the sale in 'vhich the Government bought this prop-
erty what was the beginning of the negotiations so far as you 
and Mr. Dearing and :Nir. Zirkel were concerned? 
A. The first thing· I did was to write to ~Ir. Zirkel. 
Q. At whose instance 1 
A . .lVIr. vV. A. 1\Hller. 
Q. \Vus that with reference to the sale of the property? 
.l\ .. ·Yes, sir. 
Q. After· the writing of this letter 'vhat further did you 
do'~ . 
A. I kept in touch with the transaction all the time. I wrote 
a few letters in regard to it, I took :Mr. Dearing to 1\fr. Zirkel's 
ofiice in Luray, several times, held conferences in my office 
with 1\{r. Dearing· in regard to it. 
Objection by ~fr. Hutton. May I impose an objection to 
say that "I wrote him a letter", as the letter is the best an-
swer. 
A. I took representatives of the Government and showed 
·them the lines and worked with the appraisers a couple of 
days and took Government men on numerous occasions there. ' 
Q. Was 1\fr. Dearing familiar with ·what you were doing 
or did he know who they were 1 
A. Perfectly so. 
Q. Did he keep in touch 'vi th you? 
A. He made regular visits to the office to know what was 
going on. 
page 37 ~ Q. So far as you know did Mr. Dearing ever 
write any letter to these people¥ 
A. Not to my knowledge. 
Q. Did he ever write any letters that you know of¥ 
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A. Only the one that ~Ir. Zirkel brought as evidence this 
morning. 
Q. Was that letter written in your office? 
A. I don't remmnber. 
Q. Prior to the negotiations with the Government for the 
sale of this property was ~Ir. Dearing a frequent visitor to 
vour office f 
.. A. No, sir. 
Q. During the tilne of obtaining options, the first negotia-
tions did he or not become a frequent visitor to your office¥ 
A. Very much so. 
Q. llow many thnes a week or month did he come there 'f 
A. That is a little hard to say, because, a little of the tinw 
it was very inactive, the n1atter was very inactive between the 
Old Subsistence Homestead project and the resettlement 
·project and I don't know that he came to my office at all dur-
ing the time that it was inactive. 
Q. When the matter was active how often did he come to 
your office ? 
A. I would say to or three times a week. 
Q. Did you have any conversation with hin1 about the com-
pensation after the Government took the property~ 
A. Yes. 
Q. "\Vbat was that? 
A. \Vhen the Government made the appraisal, which is the 
basis it was sold on the option stipulated that the seller would 
pay all costs of recording of deeds and etc. ~{r. Dearing 
came to the office and said that the· cost would be so hig·h that 
he would not be able to pay me what he had said he would, he 
wanted me to cut my fee and I told him, so that he \\rould be 
in a position to know exactly what the place would net hin1, 
he could deduct all costs of transfers from the cOinpensation. · 
Q. How n1uch was the compensation to be, :figured in dol-
lars and cents~ 
A. $1,134. 75. 
Q. And you made up a bill and filed it in these papers tak-
ing off the amount of costs :from the compensation¥ 
page 38 ~ A. Yes. 
Q. The amount of this bill then is the correct 
amount clue you after paying these costs? 
A. Yes, sir. 
Q. On how 1nany diffe'rence occasions did you and 1\!Ir. 
Dearing· have a conversation with reference to your compen-
sation, for what you were doing· in connection 'vith the sale 
of his property to the Government1 
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A. I only recall two occasions the first one and the time 
I agreed to deduct the cost of transfer. 
Q. In the conversation with l\Ir. Dearing when you agreed 
to deduct the costs of transfer, please state ·whether it was 
an express understanding· bet,veen you as to what compen-
sation you 'verc to receive after the property was taken by 
the Government 1 
A. Yes, sir. 
Q." Does the bill which you have presented represent the 
amount of compensation agreed upon in the conversation 
with J\.fr. Dearing~ 
A. Yes, sir. 
Q. \Vhen did you first take up the question of the sale of 
the Dearing land to the Governnwnt with ~[r. Zirkel 1 
A. It was in the Spring of 34, I couldn't be. sure what the 
date was. 
Q. Did you at the same time take up the sale of your 
,mother's property~ 
A. No, sir. 
Q. At the beginning of these negotiations was the only 
farm in question as far as you ·were concerned the Dearing· 
property? 
A. Yes, at the start the Dearing farm covered just- about 
the number of acres that the Government 'vanted and it was 
some months later when I 'vas outi with son1e of the Govern-
ment officials and they told me they had changed their mind 
and said they needed nwre acreage. I think I a1n correct in 
stating· that up to that tiine none of the Governn1ent officials 
knew that 1ny mother o'VI1ed an adjoining farm. 
Q. Then your n1other's farm did not come into the picture 
until the Government officials decided to add more acreage to 
the Dearing farm, is that correct~ 
A. Yes, sir. 
Q. Was your Inother's property sold to the Gov-
page 39 } ernment f 
A. Yes, sir. 
Q. And l\fr. Dearing knew that your n1other's property was 
being considered by the Govern1nent ~ 
A. Yes. 
Q. l-Ie raised no objection to your mother's property being 
entered? ~ 
A. He did not. 
Q. Please state whether or not the inclusion of your 
1nother 's property affected in any way the agreement between 
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you and Mr. Dearing, the compensation fo·r which you were 
to receive for the sale of his farm Y 
A. It did not. 
CROSS EXAlVIINATION. 
By 1Ir. Hutton: 
Q. Mr. Massie I understand that you had a contract with 
Mr. Dearing made about 8 years ago to the effect that if you 
would produce a purchaser for his farm ready, willing and 
able to buy that he would give you 57o of the purchase price 
in event purchase was made? 
A. I had a verbal agreement to that effect, that was about 
8 years ag·o, to the best of my recollection, at that time I was 
a licensed broker. 
Q. You said at that time you were a licensed broker? 
A. Yes, sir. · 
Q. Were you a licensed broker in 1934 f 
A. No, sir. 
Q. 1935~ 
A. No, sir. 
Q. 1936? 
A. No, sir. 
Q. 1933¥ 
A. No, sir. 
Q. 1932? 
A. No, sir. 
Q. What year was that that you had this understandingf 
A. I would say in 1927 or 28. 
Q. A little more. than 8 years. 
page 40 ~ A. I think it was 1926 and I think I was licensed 
broker three or 4 years after that. I believe I . 
started in June, 1926. 
Q. You don't ren1ember the exact year the understanding 
was had? 
A. No, sir. 
Q. Where was the agreement reached? 
A. Somewhere in a conversation ·with l\tfr. Dearing, I 
couldn't sa.y, very probably in my office, there were several 
conversations about it say about every year or two he would 
rnent-ioned it to me and .wanted to know why I didn't find 
someone to buy his place. 
Q. During 1934 did you find any customers for him? 
A. I took several people there to look at the place but no-
body seemed· to be much interested. 
-----, 
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Q. Did he give you a price when he engaged you to sell the 
land? 
.A. I don't recall him mentioning any price no price was · 
advised at that time. · 
Q. Or later; until his negotiations with the Government 7 
.A. The first time I remember the price being mentioned 
was when he gave the Government the first option. 
Q. Now when did you have this second conversation with 
him in question of compensation? _ 
A. It was at about the time that the Government, that he 
gave the Government the last option and he accepted it and, 
the option, 'vas placed in the Government's hands. 
Q. That was in .April, 1936? 
A. I don't recall. 
Q. Was that after or before the option was accepted 7 
.A. That 'vas immediately before. 
Q . .And that is the only conversation that you had with re-
spect to compensation, since the 8 years ago . 
.A. No, I recall two conversations with him during the ne-
g·otiations with the Government, one was when he first dealt 
with the Government man about it and one before he executed 
the option. 
Q. When did he :first start talking with the Gov-
page 41 ~ vernment ~ 
.A. It was in the Spring of 1934, I couldn't say 
the exact date. 
Q. What Government man did he start talking toY 
.A. lHr. Zirkel, I think was the first. 
Q. You wouldn't be sure about that, it might have been 
~[avf 
.L.\.. But, I think it was a little earlier than that. 
Q. Do you kno'v when lVIr. Dearing gave the first option on 
the property? 
A. I don't know exactly, I think the first option was in Au-
gust, 1934. 
Q. \.Vhen did you give them an option on your place Mr~ 
l\{assie? 
A. A.s well as I can remember our options 'vere of even 
date. 
Q. That is your first option and Mr. Dearing's first option 
were of (~ven date? 
A. As I sa'v on the options that was correct. 
Q. How many options did you give or do you recall on your 
mother's property? 
.A. Two or three possibly 4. Several expired. 
/i 
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Q. Were they ren€wed at advanced prices 1 
A. No, sir. 
Q. The price was the same in the case of your mother's 
options, do you recall when the last option "ras accepted Y 
A. I don't recall the date. 
Q. Approximately Y 
A. I think I could get it, I think I have the original ac-
ceptance· in my office. 
Q. Was that about or before the time the last Dearing op-
tion was accepted~ 
A. 1\bout the san1e time. 
Q: 'Vhen did you employ l\iir. Miller in connection with this 
matter 1\'Ir. :Massie? A: I ·first heard of this prQject through l\fr. l\Hller. l\Ir. 
Miller had been en1ployed by lVIr. Zirkel in taking census of 
the last of the park area, and be came into my office and told 
me that they were going to purchase some property in this 
00unty, I imtnediately thought of :1\-Ir. Dearing and told lVIr. 
Dearing. lVIr. lVIiller and I were to in together. 
Q. You were going to pay him one-half~ 
A. Y€s, sir. 
Q. \Vha t did J\{r. 1\1:iller do? 
A. I would say very little. 
Q. You only had the farm for sale and lVIr. ~filler 
page 42 ~ suggested to you that the Government n1ight \Vant 
to buy some land and you agreed with ~Ir. 1\fiiller 
that you would divide the commission, was your idea that 
Mr. l\Hller mig·ht be able to persuade the Government to buy 
the place? 
A. Not at all. 
Q. l\1r. 1\Hller worked for the Government did he not. 
A. Had worked for them. 
Q. And you thong·ht that maybe ~Ir. lVIiller n1ight be able 
to get the Government to buy this property? 
A. No, sir. 
Q. Did l\{r. lVIiller make any advances to the Government 
as far as you know in an effort to sell this farn1 to the Govern-
ment? · 
A. I think possibly he went with them on the farm. 
Q. With which one? 
A. I an1 not sure. 
Q. Your claim here is for commission, based upon an un-
derstanding that you had with l\fr. Dearing; is that correct'? 
A. The clain1 is for an amount of n1oney Mr. Dearing agreed 
to pay n1e if he effected sale of the property. 
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Q, I understood you to say a 1noment ago that you didn't 
have any tboug·ht of selling your farrn at the time you made 
your first atten1pt to sell l\ir. Dearing's farm. 
A. That is correct. 
Q. But you did not lmow when you made this first attempt 
to sell your :.Mother's fa.rn1. 
A. I couldn't give the date, but I remember the year. 
Q. But not the time. 
A. I kno\v that I had been out to his place a number of 
times before our place was mentioned. · 
Q. With whom did you go? 
A. Various representatives of the Government, :Nir. Zirkel, 
!Ir. Rhodes, Mr. Hun1ble. 
Q. That was in connection 'vith the old Subsistence .Cor-
poration? 
A. Yes. 
page 43 ~ Q. But you actually did give your option in the 
month of August you think? 
A. Yes, sir. 
Q. Did you say that you had an understanding with Mr. 
Miller in April, 1\fay, June, July, or Augustf 
A. I would say April. 
Q. Is it true or not that the Government was anxious to 
buy l\1r. Dearing's place fron1 the tin1e that attention was 
first called to it. 
A. Quite a few Governn1ent men visited the farm of l\1r. 
Dearing and I think the majority of them were favorably in-
clined. 
Q. ~:fr. Zirkel 'vas favorably inclined at the first to the 
farm? 
A. I think so. 
Q. Now your difficulty was not so much in persuading the 
GoYernn1ent to buy was it? 
A. I wc·uld hardly know how to answer that. 
Q. They were in favor of buying weren't they? 
A. I think so. 
Q. They had quite a good deal of difficulty in purchasing 
the property from 1\fr. Dearing·? 
A. They had son1e difficulty in arriving at the value of it. 
Q. They negotiated from August, 1.934 to ·June, 1936, did 
they not? 
A. Not constantly, from time to time, because it was very 
inactive about six months 'vhen the Old Subsistence project 
was closed. 
·' 
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Q. He gave thmn sev~ral options during· that period of 
time? 
A. Yes, sir. 
Q. So that the Government was very n1uch interested in 
securing some option that they could afford to from ::1_\,fr. Dear-. 
ing were they not. 
A. lviy recollection of it is that the Government could not 
and would not make an appraisal of the farm unless they had 
an option on it. 
Q. They had quite a few of these didn't they? 
A. Yes, and the reason that they "rere anxious to get the 
la~t option through 'vas. 1\tir. Dearing insisted on raising tho 
pr1ce. 
Q ...• Your great difficulty was in persuading J\{r. Dearing to 
sell was it Mr. l\{assie ~ · 
... !\.. J\!r. Dearing was very anxious to sell the 
page 44 ~ farn1 at the start and when things picked up a little 
bit and he "ras able to rent his grass as he had been 
doing he was just as anxious to sell as he had been but wanted 
more money for it. 
Q. These conferences in your office were for the most part 
if not altogether after August, 1934, were they not. 
A. I thi~k quite a few frmn about 1\.f.ay, 1934, on. 
Q. A large vohune of your work was to contact 'vith Mr. 
Zirkel was_had aftm· Aug·ust was it not? 
A. I don't think it was much difference from it than at the 
start. 
Q. About a year's difference? 
A. I think it was six n1onths. 
Q. Were your negotiations all the way from 1934 to June,-
1936, you don't recall wlwn, but is that correct? 
A. I think my: answer was to the best of my recollection 
was it started in April. 
Q. You were much interested in the sale of your mother's 
farm or were you more interested in the- sale of the Dearing 
farm? 
A. I think I was more interested in the sale of the Dearing 
. farm. 
Q. You never did advance the price on your mother's farm.? 
A. The prices remained the same. I had priced it to them 
and they could take it or not. 
Q. What was the compensation to be~ 
A. 5% of tlie sale price. 
Q. The price you discussed was what he might be able to 
getY 
I 
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A. I never attempted to get Mr. Dearing to reduce his 
price. 
Q. You were advising him to sell all the time. 
. .A.· I would ask him whether he wanted to sell at that price 
or not. 
Q. You just discussed the matter what the status 
page 45 ~ was, whether you had heard anything from the 
Government~ 
.A. Yes. 
Q. And your mother's farm you didn't discuss it. 
A. I don't remember. 
Q. Mr. l\tiiller's farm was first considered at one time was· 
it not? · 
A. Yes, at one time they wanted a few acres from Mr. Mil-
ler's farm because it made a wider connection between Mr. 
Dearing's farrn and my mother's. 
Q. You and l\tlr. ~Hiler and Mr. Dearing, the three of you 
had a unit that the Government could use. 
A. Yes. Q. Did l\tir .. ~filler ever give an option on it? 
A. Yes. 
Q. Before he could renew he sold to Frank Jones? 
A. Yes. 
Q. You wanted :Nir. Dearing to sell to the Government, be-
cause you and ~fr. 1'Iiller would get a commission, is that 
the way it was 1 
A. Yes. 
Q. If you had not had any agreement 'vith Mr. Dearing 
'vould you have taken any interest in that farm? 
A. None tha.t I know of. 
Q. Don't you think you would on the part of your mother? 
A. Yes, of course. 
Q. Did I understand you to say that Mr. Dearing didn't 
'vrite any letters to the Government except what came to your 
office 1 
A. I don't recall. 
Q. The witness stated that the only letter which he knew 
of was that letter that Mr. Dearing wrote Mr. Zirkel, so that 
~fr. Dearing may have written several letters, that you didn't 
know about. 
A. Certainly. 
Q. You went out with the appraisers; was one of them Mr. 
l{eyser? · 
A. I didn't go with him. 
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Q. How many appraisals were made of the farm on which 
to base the figure Y 
page 46 ~ A. The last one being n1ade on the last option 
and the first one wa~ during the Subsistence Home-
stead project which afterwards 'vas adandoned. 
Q. You rendered statement to Mr. Dudley about July 3, 
1937, did you not~ 
A. I don't recall the date without referring to my copy 
or something. 
Q. This option 'vas executed before Mr. Dearing's death 
was it not? 
.A. I am not sure whether it ·was accepted before he died 
or after. · 
Q. The letter of acceptance would show? It 'vas on July 
19th and ].{r. Dearing died on August 6, it was accepted about 
six weeks before. 
Q. You considered that you had earned your money when 
the option was accepted by the Government, did you 1\'Ir. ~fas­
sief 
A. I considered that the deal was closed. 
Q. And that was about six weeks before 1Yir. Dearing's 
death¥ 
A. I don't recall. 
Q. Did you call on him for settlement in that six weeks 
prior to his death? 
A. No, sir. 
Q. Did you call on him or give hin1 any memorandum to 
show his debt to you Y 
A. No. 
Q. You represented the company that gave bond when Mr. 
Dudley qualified as executor~ 
A. Yes. 
Q. That was when? 
A. Aug·ust, 1936. 
Q. A·nd this statement you rendered to ].{r. Dudley was in 
1937? 
A. Yes, sir. 
Q. You hadn't said anything to him about the indebted-
ness? 
A. No, sir. 
Q. You didn't have any conversation with 1Yir. Dearing 
about this during that six weeks period did you ~fr. l\fassie? 
A. I don't reca1l any of any consequence it is very probable 
that we might have had smnething• to say about it. 
Q. You are in the real estate business aren't you~ 
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A. I used to be. 
page 47 ~ Q. You stopped that when you became Com-
missioner of Revenue 1 
A. Yes, about that time. 
Q. In the conduct of your business as real estate broker 
;was it your ha'bit to have oral agreements~ 
A. No, sir. 
Q. What was your habit in that case? 
A. We had the usual form of cards for the listing of prop-
erty. 
Q. You didn 't in this case? 
~- ~o, sir. , 
Q. vVhy didn't you present some bill to ~Ir. Dearing dur-
ing the 60 days after the contract was closed with the Govern-
ment for some $23,400.00? 
A. I think my understanding was that the money was due 
me when collected by :Nir. Dearings. 
And further the deponent sayeth not. 
It is agreed between counsel that the purchase price for 
the Dearing farn1 'vas paid to L. H. Dudley for the estate of 
Eastham Dearing at or near the 16th of June, 1937. 
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,J A1\IE S S. 'VILLS, 
being· first duly sworn deposes as follo,vs : 
Q. Please state your name, age, occupation and place o.f 
residence? 
A. ,James S. vYills, 53, Community 1\Ianager Farm Security 
Administration. 
Q. Did you have any connection with any of the Govern-
ment agencies connected with the purchasing of the Dearing 
farm at Washington, Virginia? 
A. Beg-inning February 1, 1935, I was assigned to the Shen-
andoah Homestead project by the administration as ag·ricul-
tural specialist and in so far as the Dearing property is con-
cerned I had to pass on the suitability of it, that is the prod-
uce of the land, etc. 
Q. Did this require a personal inspection of the land l 
A. Yes, sir. 
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Q. Did nfr. Dearing· g·o with you on the inspection? 
A. No, I went by myself. 
Q. Did you hav:e an office near or adjoining Mr. Zirkel T 
A. Yes, I occupied the ·same office room. 
Q. If Mr. Dearing came to see Mr. Zirkel during the ne-
gotiations for his place who accompanied him T 
A. I was never present at the office when :Nir. Dearing came 
there. At that tin10 most of my 'vork was in the field, some-
where in the project 'vhich covers five counties. I recall sev-
eral times when the office force told me 1\tir .. Dearing had been 
there. 
Q. Did you know in so ~ar as Mr. Dearing was concerned 
why he was coming to the office? 
A. I heard occasional conversations between Mr. Zirkel 
and Mr. Massie witli reference to the Dearing property. 
Q. Is that all T 
A. No, I have hoard 'Nir. Zirkel on numerous occasions call 
Mr. l\fassie on the telephone. 
Q. Were these convo1~sations with reference to the Dearing 
property? 
A. Most of them were, yes. 
And further this deponent sayeth not. 
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being first duly sworn deposes and says as fol-
lows: 
Q. Please state your name, age, place of residence and oc-
cupation? 
A. Vincent R. Rhodes, 29, Richmond, Virginia, Accountant. 
Q. 1\{r. Rhodes do you know Mr. R. L. 1\'Iassie? 
A. Yes, sir. . 
Q. Were you acquainted with the late Eastham Dearing? 
A. Yes, sir. 
Q. Are you also acquainted with 1\fr. L. F. Zirkel of Luray, 
Virginia? 
A. Yes, sir. 
Q. Mr. Rhodes the qu~stions that I ·will ask you are con-
cerning a claim of Mr. Massie with reference to the sale of 
Mr. Eastham Dearing's real estate some time ago, for a 
Homestead which I think you are familiar with is that cor-
rect? 
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A. Yes, sir. 
Q. Want you tell us 1\fr. ~hodes, what were the dealings or 
negotiations between Mr. ~lassie, and Mr. Dearing, and the 
Government at the 'tin1e of the sale of his property? 
A. I was with the department in a position of Project As-
sistant to ~fr. Zerkel and I had been assigned to assist him in 
taking options in Rappahannock and tog·ether with the other 
Counties in the Park Area, and when going over the land and 
trying to select a site, l\{r. ~fassie being familiar 'vith the -
land in this section Mr. Massie offered his services in going 
around with us in looking over the various tracts. A number 
of tracts were inspected before J\tir. Dearing's farm was men-
tioned by Mr. ~lassie, but in selecting· sites certain sites were 
taken into consideration and ~Ir. 1\Iassie suggested that the 
Eastham Dearing land just West of town would possibly be 
available, so he made arrangements with 1\Ir. Dearing and 
took ~Ir. Zirkel and myself over it for an inspection. 
Q. You mean the Dearing land 1 
A. Yes, the Dearing land that ·was so far as I know prior. to 
anything interviewed by the Government and J\tir. Dearing. 
~{r. Dearing was seen after w·e had already looked 
page 50 ~ over the land. ~fr. ~lassie was to arrange an in-
. tervie'v between 1\~r. Dearing, Mr. Zerkel and my~ 
self. I can't tell you how long it was after we saw the lancl 
that l\Ir. Dearing was interviewed. But thereafter when, we 
went on the land and when any comnlunication was had be,. 
tween the owner and the Government it all went through Mr. 
l\fassie. So far as I know my services with that department 
were terminated some months after the investig·ation started, 
I can't say just how long, it was some time. 
Q. Ho\V 1nany times did you have these communications 
'vith 1\fr. Dearing· and 1\Ir. 1\fassie? 
A. There was possibly and to my knowledge there were at 
least one-half dozen times, I couldn't say, I think there was 
more, but I kno'v that we saw 1\fr. Deating· in Mr. l\{assie 's 
Office several tin1es, we were at the place where Mr. Dearing 
lived once or twice with 1\Ir. Dearing and also ~Ir. Massie 
brought ~Ir. Dearing to the Luray Office at least once or 
twice, I remember once when he was there with Mr. ~fassie. 
Q. Ho"r long did you say before the termination of these 
negotiations that you left the service? 
A. The negotiations must have started in the Spring of 34 
'and n1y services ·were terminated with that particular branch. 
of the service in December, 34. 
Q. 1\fr. Rhodes the facts as testified to in this case are as 
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follows ; some 7 or 8 years ago :i\1r. Eastham Dearing went 
to 1\!fr. R. L. ~lassie who was then in the real estate business 
and listed his farn1 of about 450 acres 'vith hun for sale or 
rather asked him to sell it and at that time agreed orally to 
pay 5% con1mission. No sale was made of said property and 
afterwards R·. L. l\fassie gave up his real estate license and 
became Cmnmissioncr of Revenue of Rappahannock County. 
In the year 1934, the Federal Government 'vas taJdng certain 
options for Homestead and other purposes on real estate in 
Rappahannock County, ~Ir. :Nlassie and l\Ir. Dearing got to-
gether with reference to a sale of his farm of 450 acres. There 
was a number of negotiations conducted with the various 
Government Departments, appraisers, inspectors and other 
Government officials, all negotiations being conducted by or 
through R. L. l\Iassie and obtaining options and 
page 51 ~ prices and R. L. l\Iassie took 1\'Ir. Dearing to Luray 
several times to see the Government officials, had 
numerous telephone conversations with them, spent. several 
days with the men on the property and 1fr. Dearing· came to 
his office on numerous occasions and had 1\tir. Massie call the 
Government n1en at Luray or ·write them, finally resulting in· 
a sale of the farm to the Government for the sum of $23,245.00, 
what if anything would you say was a reasonable and proper 
compensation to be allowed R. L. ~lassie and vV. A. l\1:iller 
for services rendered in this matter? 
1\{r. Moffett: The foregoing question is objected to by rea-
son of fact that it has not been shown by this ·witness that he 
is qualified to pass upon a question of this kind and by reason 
of fact that he has not been shown to be familiar ·with what 
would be a proper commission to be paid and by reason of the 
further fact that the question ·assumes that there 'vas a con-
tract between R. L. 1\fassie and Eastham. Dearing for the sale 
of this property when no such contract has been proven to' 
have existed in the way described by law. 
A. 1\{r. Rhod€s what time did you say you went into this 
work¥ 
A. January 34. 
Q. And when did you say you left? 
A. Dece1uber the same year. 
· Q. During that time ho'v much experience did you have 
with negotiations sales and etc. of this kind? 
A. None whatsoever. 
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Q. You didn't have any experience the whole time you were 
in the Government? 
A. I misunderstood your question, I thought you said prior 
to this time. I assisted in the inspection of the land offered 
for sale to the Government, and made rough plats of these 
lands but I did not· do any appraisal work, that was left en-
tirely to another branch of the service, I inspected nearly all 
of the land that was offered to determine whether or not from 
the useability angle whether they were worth having ap-
praisals or whether an appraisal should be offered on the 
land. 
Q. How many pieces of real estate do you suppose you 
inspected during that time? 
page 52 ~ A. Possibly 100. 
Q. llow many of these 100 pieces of real estate 
happened to be in Rappahannock County. Approximately 
how many~ 
A. Possibly 20 to 25. 
Q. :rvrr. Rhodes please answer the question I put before you 
and which lVIr. ]\foffett objected to. 
A. The best way that I can·answer is I know that the usual 
commission for such services as Mr. ~fassie rendered is 5%. 
:i\1r. lVIoffett: Answer objected to for the foregoing· rea-
son. 
Q. J\tir. Rhodes is there anything further you can tell us 
'vith reference to the land between the Government, :i\1r. Zer-
kel and Mr. Dearing and yourself, that you haven't said. 
A. l\1r. l\£assie perforn1ecl a very valuable service, I think to 
the Government in arranging interviews and handling prac · 
tically all the correspondence between the Government and 
1\IIr. Dearing. "\Ve found· it particularly difficult to contact 
J\tlr. Dea.ring as he was often out of town and whenever it was 
necessary to get in touch ,-dth l\fr. Dearing, l\fr. Massie would 
have hhn in his office or bring him to Luray and when nece~­
sary to inspect land with 11:r. Zirkel or son1e other official we 
'vould always get l\Il~. l\Iassie and his services were quite in-· 
valuable. He gave of considerable time and effort to dispose 
ot it, he felt I believe that it 'vas in the interest of the Gov-
ernment, because it was a good location and the Government 
officials thoug-ht so from the beginning and anything we asl{ed 
any service 1\fr. 1\!Iassie was 'villing· to do whatever he could. 
He would stop anything he 'vas doing in order to help us in 
any way possible. 
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Q. ~Ir. Rhodes the negotiations .which ,I have questioned 
you about concern did they not the sale and transfer of the 
Dearing property~ 
A. Yes,sir. 
Q. And the answers which you have made all have nothing 
ta do with any other property except the Dearing property. 
A. I will have to answer that by saying· principally. 
Q. lVIr. Rhodes at the beginning of the negotiations for the 
purchase of the Eastham Dearing farm did R. L. 
page 53 ~ lVIassie 1nake any mention of a farm belonging to 
his motl1er adjoining the Dearing farm 7 
A. The answer to that is no. VVhen the Government was 
· first optioning land a large acreage was not considered neces-
sary, for quite son1e time we 'vere interested in places con-
taining anywhere from 400 to 600 acres and I think that place 
was considered to have about 450 acres and when it 'vas first 
offered no other tracts wore considered and so far as I kno'v 
Mr. Massie's mother's land was not offered until he heard we 
were required to option additional land for the Homestead. 
I couldn't tell you how long after other options were taken 
or considered it n1ay have been a short time or it may have 
been some months but I know that there was no other land 
offered at the beginning around the Eastham Dearing tract. 
Q. Are you sure that it was some substantial time later that 
the land was offered? 
A. I couldn't answer that question definitely. 
Q. You are sure it was later though 1 
A. Absolutely. 
CROSS EXA~1INATION. 
By M~r. ~foffett: 
Q. l\ir. Rhodes have you ever dealt in real estate as a 
broker¥ 
A. No, sir. 
Q. Have you ever been connected 'vith any real estate firm 
in the capacity of selling or optioning land~ 
A. No private finn, no, sir. 
Q. You say nfr. ~Iassie took a great interest in showing you 
this fa.rn1? · 
A. Yes, sir. 
Q. You also stated that 1\fr. Massie took a great interest in 
showing you other farms. 
A. That is correct. 
Q. What other farms did he show you! 
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A. I recalled some that was owned by the Bank, I don't 
remember the name, some 700 acres was in it. 
page 54} Q. Was it not the Kensey tract? 
A. Yes, sir. 
A. There was also lands in and around Flint Hill that he 
showed us. 
Q. ].\fore than one tract in Flint HillY 
A. I think so, usually there was unless it was a large tract, 
large enough acreage to justify the Homestead without addi-
tional land, as I said we didn't consider over 4, 5 or 600 acres 
necessary until a later date. 
Q. Then during the year 1934 Mr. l\fassie did also show you 
a farm owned by his mother and a farm owned by Mr. W. A. 
Miller, is that correct or not? · 
A. He did after the Eastham Dearing land was considered, 
yes, sir. 
Q. After the Easthan1 Dearing land was first considered Y 
A. Yes, sir. 
Q. That was when you thought or knew you would have 
to have additional land that J.\tir. J.\tiassie did suggest his 
mother's farm and also lVIr. 1\IIiller's farm? 
A. I think that is correct, I understand it is though I had 
left the Government. 
l\fr. Richards: I object to that question and answer on the 
gTounds that he had apparently left the service and had noth-
ing to do with it. 
Q. You do know ho·wever that at a later date and it is not 
disputed behveen parties that the Dearing .farm as well as the 
fahn owned by :.Mr. J.\tiassie 's mother were purchased by the 
Government' · 
A. That is correct. 
l\Ir. Richards: The 'vitness has admitted it to be hearsav 
so far as he is concerned and for that reason the foregoing 
question and answer are objected to. 
Q. The final option which was given to the Government by 
1\fr. Dearing for the purchase of his land was exercised if at 
all after you left the' service, is that correctY 
A. Yes, sir. 
Q. Were you present at all times at the conversation or 
conversations with Mr. Massie and Mr. Dearing and the Gov-
ernment Officials? 
/ 
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page 55 ~ A. Not at all times, I was present at most of 
them I believe while I was in the service but I am 
sure a number took place afte.r I left the service. 
Q. But that is hearsay on your part after you left the serv-
~e? -
A. Yes, sir. 
Q. Were you present at all times \Vhen 1vlr. lvlassie, the 
Government officials went upon this land"? 
A. Probably not. 
Q. You were not present at all ti-me then certainly after you 
left the service t 
A. No, sir, and possibly not every time before I left the 
service. · 
Q. Of course you don't kno\V whether l\1:r. Massie or Mr. 
Dearing was with them 1 
A. No, sir. 
RE-DIRECT. 
Mr. Richards : 
Q. l\fr. Rhodes in the first part of your cross examination 
you were asked if you had ever been a broker and your an-
swer was that you had had no experience with private firms 
'vhat do you mean by thatf 
A. I was asked the question whether or not I had taken any 
options in the broker business, I had not as a private broker 
but I had for the Government. 
RE-CROSS EXAMINATION. 
Mr. l\foffett: 
Q. And the Government usually dealt direct 'vith tha 
owne1·s of the property was that not corrcctf 
.A. Yes, sir. 
Q. That was their policy to deal direct \vith the owner? -
A. Yes, sir. Ho·wever some times the owner could not be 
on the gTounds to go over over it he \vould send some one to 
represent him. 
l\fr. Richards : 
Q. I think 1\fr. Rhodes you have already testified in the 
Dearing matter that 1\fr. 1\fassie had a nun1ber of dealings and 
negotiations with reference to the sale of the place before you 
left the service? 
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page 56 ~ A. That is correct. 
And further the deponent sayeth not. 
Owing to the fact that 1\!Ir. ,John 1{. Hutton, who is leading 
counsel in this case and was unable to attend the taking of 
these depositions, 1N. F. 1\{offett assistan.t counsel for Dear-
ing executors, hereby reserves the rig·ht for Mr. John K. . 
Hutton to further cross examine this witness if he should so 
desire. 
page 57 } Witness, 
1\tiR. G. TYLER 1\fiLLER, 
being fiTst duly sworn, deposes and says as follows: 
Q. Mr. Miller please state your name, age, plaoo of resi-
dence and occupation? 
A. J. Tyler 1\:liller, age 35, Front R.oyal, Virginia. 
Q. vVha t is your occupation, l\!Ir. l\!Iiller ~ 
A. Division Superintendent of Schools, Warren and Rap-
pahannock Counties. 
Q. Now l\iir. Miller the questions that I am asking you are 
'vith reference to the sale of ~Ir. Eastham Dearing's farm to 
the Gover1m1ent, are you familiar with this property, will you 
tell us where it is located~ 
A. It is located about one and one-third miles from Wash-
ing·ton, Virginia, on 'vhat is known as the Fodder Shock roacl 
Q. At the tin1e of the neg·otiations and appraisals of this 
property by the Government did you have any conversation 
'vith either 1\ir. Dearing or Mr. 1\{assie with reference to the 
sale of the property to the Government? 
A. I had no conversation with J\{r. Dearing, I believe that 
~Ir. 1\:Iassie was the first person from whom I received any 
, inforrnation that the Government was trying to establish a 
Hon1estead in Rappahannock County, I know· that he advised 
n1e that he 'vas trying to sell the Eastham Dearing land to 
the Government and that l\fr. Dearing· had promised to com-
pensate him if he did sell the land. 
l\fr. 1\Io:ffett: The foregoing question and answer objected 
to by reason of fact that any conversation had between Mr. 
~filler and l\fr. 1vlassie as to any contract between Mr. 1\{assie 
66 8upreme Court of Appeals of Virginia. 
Mr. G. Tyler Miller. 
and lvir. Dearing while Mr. Dearing was not present is hear-
say evidence and not admissible or proper evidence. 
Q~ How many ti1nes did you discuss this with 1\{r. Massie? 
A. I don't remen1ber, probably three or four times. 
Mr. ~Ioffett: Tho foreg·oing question and answer objected 
to for the reason stated above. 
Q. At the times of these conversations with Mr. J\tiassie 
was tl1ere anything said with reference to the accessibility 
of the land to the local schools in Washington T 
page 58 ~ A. 'Yes, Mr. Massie asked was it not a fact that 
the Dearing· farm would be better lqcated thaD: a 
farm at Flint Ifill and I advised him that it was true and I 
advised hhn further that we had rather spend the money on 
the Washington school. He advised me to to Mr. Zirkel th~t 
this was a better site and requested me to write a letter to 
Mr. Zirkel and in n1y letter I stated that the Washington site 
met with the school authorities because of its accessibilitv to 
the school here rather than at the Flint Hill school. " 
Mr. Moffett: The foreg·oi:ng question and answer relating 
to the conversation with Mr. Massie as well as Mr. Zerkel ob-
jected to for the above reason. 
Q. This \Vashing·ton site you spoke of did you mean the 
Easthan1 Dearing place? 
A. When I said 'Vashington site I meant the Eastham 
Dearing place. 
Q. The Eastham Dearing farm was the only one you dis-
cussed was it not? 
A. Yes. 
Mr. Moffett: The foregoing question and answer objected 
to for the foregoing reason. 
Q. At whose instance did you write to Mr. Zerkel with ref-
erence to its location? 
A. At the request of l'Ir. R. L. Massie. 
Mr. ~Ioffett: · The foregoing question and answer objected 
to for the foregoing reason. 
Q. Mi~. "Miller, the facts as testified to in this case are as 
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follows; some 7 or 8 years ago lVIr. Eastham Dearing went 
to ~Ir. R. L. :Nlassi-e who 'vas then in the real estate business 
and listed his farm of about 450 acres with him for sale. or 
rather asked him to sell it and at that time agreed orally to 
pay 5% commission. No sale was made of said property and 
afterwards R. L. Massie gave up his real estate license and 
became Commissioner of Revenue of Rappahannock County. 
In the year 1934 the Federal Government was taking certain 
options for Homesteads and other purposes on real estate in 
Rappahannock County, 1\Ir. lVlassie and Mr. Dearing got to-
gether 'vith reference to a sale of his farm of 450 acres. 
. There were a number of negotiations conducted 
page 59 ~ with the 'various Government Departments, ap-
praisers, inspectors and other Government officials, 
all negotiations being· conducted by or through R. L. Massie 
and obtaining options and prices and R. L. Massie took Mr~ 
Dearing to Luray several times to see the Government officials, 
had nun1erous telephone conversations with them, spent sev-
eral days with the men on the property and Mr. Dearing came 
to his office on numerous occasions and had Mr. lVIassie call the 
Government men at Luray or write then1 finally resulting in 
a sale of the farm to the Government for the sum of $23,245.00, 
what if anything :would you say was a reasonable and proper 
compensation to be allowed R. L. lVIassie and vV. A. Miller 
for services rendered in this matter? 
lVIr. 1\lloffett: The foreg·oing question objected to for reason 
of the fact that it has not been shown in evidence as required 
by law that such contract 'vas entered into by lVIr. Eastham 
Dearing with 1\{r. R. L. lVfassie, second it has not been shown 
that the witness was qualified to state his opinion on what 
would be a just compensation -or proper charge for a sale of 
. real estate in this or in any other County. 
Q. 1\Ir. ~filler before you answer the question that I have 
-just asked you please tell us whether or not you are familiar 
'vith land in this Countv? 
A. I have lived alln1y life in this County, I am. 
Q. Do you kno'v the property of Mr. Dearing? 
A. I do. 
Q. How long have you known it? 
A. Since I have been able to know anything. 
Q. You know how the property has been cultivated and 
taken care of do you not? 
A. Yes. 
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Q. Have you ever boug·ht and sold any real estate in this 
CountyY 
A. Yes, I have in this County also I was in the real estate 
business in Florida and was associated with ~Ir. ~lassie in 
this County for about 6 or 7 months, that \Vas several years 
prior to the date that this matter came up. 
Q. How old did you say you were :.Mr. :Nliller Y 
A. I am 35. 
page 60 ~ Q. And you stated you have kno·wn this land as 
long as you have been able to know anything·¥ 
A. Ptactically all n1y life. · 
Q. Did you say that you lived near the property? 
A. I lived on the adjoining· farm for about 20 years. 
Q. Under those conditions lVIr. :N[iller I am going to ask 
that you answer the question as to what you think is a reason-
able compensation to be allowed ~Ir. ~lassie? 




Q. ~Ir. 1\'liller, I believe that you are a brother of :n1:r. W. A. 
Miller one of the claimants in this rna tter are you not 1 
A. I am. 
Q. As a matter of fact the Rappahannock Realty Insur-
ance Company which \vas a company composed of ~1:r. ~lassie, 
Mr. C. J. ~!iller, yourself and myself never sold or bought very 
much real estate is that correct? 
A. Did not buy or sell very much had quite a nutnber of 
farms listed. 
Q. And I bought out the interest of M:r. C. H. "\Vood as vou 
probably recall, you as well as myself sold our interest to lvir. 
R. L. lVIassie did you not 1 
A. That is correct. 
RE-DIRECT. 
Mr. Richards: 
Q. Mr. ~filler during the time you were associated with 
this real estate concern I understood you to say that you had 
a good many places listed and during· the time you were try-
ing to sell the places 1isted did you or not have an occasion to 
ascertain the value of real estate in this Oountyf 
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A. Yes. All of us in the business were trying to ascertain 
the value of the property in order to try to sell it. 
page 61 } .And further this deponent sayeth not. 
Owing to the fact that Mr. John K. Hutton, who is leading 
counsel in this case and 'vas unable to attend the taking of 
these deposition, W. F. ~Ioffett assistant counsel for Dearing 
executors, hereby reserves the right for l\ir. John IC. Hutton 
to further cross examine this witness if he should so desire. 
Counsel for the executor is of the opinion that he has a 
rig·ht to consider the whole of the records in the case of Dear-
, ing execu..to1·s against Dearing a;nd others in so fai· as any 
data therein is applicable to the claim asserted in this action 
and therefore requests the Court that at the proper thne as 
Counsel for the executors so desires that he may introduce 
the same upon the hearing of this claim. 
Mr. Richards: I say that is entirely a question for the 
Court to decide. 
page 62 } Stenographer's fee $23.50. 
State of Virginia, 
County of llappahannock, to-·wit: 
The foregoing depositions were duly taken, sworn to before 
me at the time, place and for the purposes in the caption 
hereto set forth. 
Given under my hand this 2nd day of February, 1938. 
page 63 } Virginia : 
J AS. M. SETTLE, 
Commissioner in Chancery. 
In the Circuit Court of Rappahannock County. 
L. H. Dudley, Executor of the will of Eastham Dearing, de. 
ceased, Complainant, ' 
v. 
Grimsley Dearing, et als., Defendants. 
r 
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IN CHANCERY 
Exceptions of L. II. Dudley, Executor and others to the 
.Commissioner's report of ,James :NL Settle filed on the 2nd 
day of February, 1938 in the above entitled cause, said execu-
tor and others except to said report for the follo,ving reasons, 
to-wit: 
(1). The conclusions of the Commissioner are contrary to 
the la'v and the evidence and without evidence to support 
them. 
(2) The evidence is insufficient to establish an express 
contract between R. L. l\Iassie and Eastham Dearing, de-
ceased. ' 
(3) The evidence does not justify the conclusion that'there 
is or was an implied contract behveen R. L. l\:Iassie and East..: 
ham Dearing with reference to the sale of the Dearing prop-
erty to the Govenunent. 
( 4) There is not sufficient corroboration of the testimony 
of R. L. 1\Iassie under the statute of Virginia for such cases 
made and provided to establish that any contract either ex-
press or implied for the sale of said land as aforesaid. . 
( 5) That the plaintiff can not maintain this proceeding for 
recovery on the claim filed by them in this proceeding because 
the supposed contract clain1ed by plaintiffs in this proceeding· 
and under which they seek to recover here was void for the 
reason that jt 'vas for compensation on commission upon the 
sale of real estate in Virginia belonging· to the defendant, 
Easthmn Dearing; and plaintiffs have not in any wise com-
plied with the Statute of Virginia, (shown in Chapter 175-C 
of l\fichie 's edition, amended) the plaintiffs were without 
license to act as real estate broker and each of then1 was ·with-
out said license, in and during the transaction in which plain-
tiff seeks recovery in this proceeding. 
page 64 ~ (6) Counsel for the defendant received no no-
tice of the filing- of this report of the Commissioner 
in Chancery in this suit and did not receive notice pursuant 
to the Statute for such cases made and provided and counsel 
had no opportunity to appear before the Commissioner in 
Chancery ·and present argument. 
page 65 ~ Virginia : 
In the Circuit Court of Rappahannock County. 
L. H. Dudley, Executor of the Will of Eastham Dearing, 
deceased, 
v. 
Grimsley Dearing, et als. 
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R. L. Massie ana·w. A. :!\filler· ans,ver or replication to the 
exceptions of L. H. Dudley, Executor, to the report of Master 
Commissioner, James l\1:. Settle, which report was filed on 
the 2nd day of February, 1938, and said exceptions having 
been filed on the 11th day of February, 1938, for grounds as 
the answer or replication to said exceptions states as follows: 
(1) R. L 1\{assie and W. A. Miller are not required to ob-
tain licenses as real estate brokers under Code Sec. 4359· (78}. 
The facts of the case at bar are not sufficient to bring them 
within the provisions and requirements of this statute to be· 
found in the Acts of Assembly of 1924, page 691. The evi-
dence and depositions fail to disclose that R. L. Massie and 
W. A. l\!Iiller at any time in their dealings with Dearing com-
Initted an act of" b~tying or selling real estate of or for an-
other, or offering for another to bu-y or sell or exchange real 
estate, or leasing, or renting, or offering to rent real es-
tate * * * ''. Nor does the. evidence disclose that they placed 
themselves within words of the statute reading-'' 'negotiates 
the p'lt.rohase or sa.le or exchange of real estate''-
(2) That Chapter 461, the above mentioned Act of the 
Assen1bly of 1924, violates section 52 of the Constitution of 
Virginia and is, for that reason, unconstitutional. 
(3) ·Denial of R. L. 1\fassie's and W. A. J\!Iiller's rights to 
recover compensation under their contract with Dearing, by 
invoking· the provisions of the said Statute, constitutes an 
impairment of the Obligation of Contract and therefore a 
violation of the U. S. Constitution, Article 1, Section 10. 
(4) Denial of R. L.l\tiassie's and W. A. Miller's 
page 66 r rights to recover compensation under the contract 
with De a ring, by invoking the provisions of said 
Real Estate B1:oker's Statute, constitutes a violation of the 
14th Amendn1cnt to the Constitution of the United States, 
and for that reason is unconstitutional. 
By Counsel 
R. L. lVIASSIE, 
W. A. 1\1:ILLER .. 
RICHARDS & RICHARDS, Attys. 
pag{\ 67 ~ Virginia: 
In the Circuit Court of Rappahannock County, 
on the 17th Day of May, 1.938. 
L. H_ Dudley, Executor of the will of Eastham Dearing, 
deceased, Complainant, 
I Vo 
Grimsley Dearing, et als., Defendants. 
' i 
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DECREE. 
In the J\IIatter of the Clain1 of R. L. l\1assie and W. A. J\IIiller, 
against the Estate of Eastham Dearing, deceased. 
This cause came on again to be hca rd on the 17th day of 
1\{ay, 1938, on the papers formerly read, the R,eport of the 
Master Comn1issioner in Chancery, with depositions of wit-
nesses, filed on the 2nd day of February, 1938, the exceptiong 
of L. H. Dudley, Executor of Eastham Dearing, deceased, 
filed on the 11th day of February, 1938, and the replication or 
answer of said R. L. 1Iassie and W. A. 1\Eller, filed on the 14th 
day of ~larch, 1938, a.nd was argued by counsel. 
On consideration whereof, the Co~rt doth overrule the ex-
ceptions to the said report based on the first, second, third 
and fourth gTounds assigned therein, to 'vhich action of the 
Court L. H. Dudley, Executor of the will of Eastharn Dearing 
excepted and, counsel for the respective parties having 
agreed, with the approval of the Court that the said report 
and the conclusions therein set forth should not be entitled to 
the weight ordinarily given such reports, the sixth exception 
to said report 'vas thereupon waived by counsel for said Ex-
ecutor. · 
Having maturely considered the fifth exception to said re-
port based upon the failure of the claimants, R. L. J\IIassie 
and W. A. 1\iiller, to c01nply with the statutes of Virginia 
regulating real estate brokers (Chapter 175c of l\Hchie's Code 
of 1936) so that they were, and each of then1 was, without 
license to act as a real estate broker in and during· the trans-
action out of 'vhich their claim for compensation arose, and 
having heard arguments of counsel thereon, including the 
question of the eonstitutionality of the Virginia real estate 
Brokers Act, the Court cloth sustain the said fifth 
page 68 ~ exception to said report and doth Adjudge, Order 
and Decree that the claim of said R .. L. l\Iassie and 
W. A. Niiller allowed by the l\1aster Comrnissioner in these 
proceedings be, and the same, is. hereby denied; to 'vhich ac-
tion of the Court R,. L. 1\1assie and W. A. ~1iller excepted, and 
it further Adjudged, Ordered and Decreed that the cost of 
this proceeding· shall be paid by L. I-I. Dudley, Executor of 
Eastham Dearing, deceased, to which action of the Court in 
decreeing cost against the Executor, said Executor excepts. 
It being suggested that the plaintiffs, R. L. ~{assic and 
W. A. Miller, desire to present a petition for an appeal to. 
the Supreme Court of Appeals, it is ordered that the opera-
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tion of this decree be suspended for sixty days from date, 
upon the execution by said plaintiffs, or someone for them, of 
a suspending bond with approved security before the. Cletk 
of this Court in the penalty of $100.00 and conditioned and 
payable according· to law. 
page 69 ~ State of Virginia., 
County of Rappahannock, to-wit: 
I, Jas. M. Settle, Clerk of the Circuit Court of Rappahan-
nock County, Virginia, do hereby certify that the records of 
my office show the following facts: 
First: That Eastham Dearing died testate in Rappahan-
nock County, Virginia, on Aug·ust 6, 1936. 
Second: That L. H. Dudley qualified as Executor of the 
will of Eastham Dearing, deceased, before the Clerk of the 
Circuit Court of Rappahannock County, Virginia, on August 
15th, 1936. 
Third: That the claim of .R. L. 1\fassie and W~ A. Miller 
was filed before J as. J\ti. Settle, commissioner in chancery for 
the Circuit Court of Rappahannock County, Virginia, on the 
16th day of October, 1937. 
Fourth: That the conveyance to the United States of 
America by L. H. Dudley as Special Commissioner and as 
Executor of the will of Eastham Dearing, deceased, bears 
date as of June 16th, 1937; that said deed was admitted to 
record in the clerk'~ office of the Circuit Court of Rappahan-
nock County, Virginia, on June 16, 1937, and the same is re-
corded in said clerk's office in Deed Book No. 40, at page 
421-22. 
Given under my band this 18th day of July, 1938. 
tT AS. l\L SETTLE, 
Clerk of the Circuit Court of 
Rappahannock County, Virginia. 
page 70 ~ State of Virginia, 
County of Rappanhannock, to-wit: 
I, Jas. l\L Settle;Clerk of the Circuit Court of Rappahan-
nock County, Virgina, do hereby certify that the foregoing is 
a correct copy of that portion of the record directed to be 
copied in the chancery cause of L. H. Dudley, Executor of the 
will of Eastham Dearing, deceased v. Grimsley Dearing, et 
74 Supreme Court of Appeals' of Virginia. 
als~, which was subrill.tted to the presiding Judge and copied 
herewith in accordance with his directions. 
And I do further certify that a notice of the intention of 
the said claimants, R .. L. 1\lassie and W. A. Miller to apply for 
a transcript of a part of the record in said cause was duly 
given to the opposite party throug·h his counsel. 
J AS. ~:L SETTLE, 
Clerk of the Circuit Court of 
the County of R3:ppahannock, Virginia. 
A. Copy-Teste: 
M. B. WATTS, C. C. 
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